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INTERMEDIATE EXAMINATION
DECEMBER 2006

COMPANY LAW

Time allowed : 3 hours Maximum marks : 100
NOTE: 1. Answer SIX questions including Question No. 1 which is COMPULSORY.

2. Allreferences to sections relate to the Companies Act, 1956 unless stated
otherwise.

Question 1
Comment on any four of the following :

(i) Prof. Grower rightly said, “Members may come and go, but the company can go
on for ever”.

(i) ‘Promoters’ though not defined in the Companies Act, 1956, can still be identified
and liability can be attached on them.

(i)  Memorandum and articles bind the individual members inter se and the company
to the members.

(iv) Every company must hold an annual general meeting in every calendar year.
(v) A company cannot raise deposits for an unlimited amount. (5 marks each)

Answer 1(i)

One of the important characteristics of corporate form of organization is its perpetual
succession. Perpetual succession is the ability of a company to maintain its existence
by constant succession of new individuals into the shoes of ceasing members. A
company is independent of the lives of its members as a natural consequence of
incorporation and transferability of its shares. The company goes on functioning till it is
wound up as per law. Because of the transferability of shares, members may change
from time to time. This does not affect continuity of existence of the company. When
a shareholder dies, his heirs or nominees become shareholders. Thus, the death or
insolvency of individual members does not in any way affect the existence of the company.
It is aptly remarked by Prof. L.C.B. Grover “Members may come and go, but the company
can go on for ever”.

Answer 1(ii)

The promotion of a company is a comprehensive term denoting that process by
which a company is incorporated or brought into being as a corporate body, and floated
or established financially as a going concern normally by the issue of prospectus. The
persons who assume the primary responsibility of matters relating to promotion of a
company are called ‘Promoters’.

The word “Promoter” is not defined in the Companies Act, 1956. The term ‘promoter
for the purpose of Section 62 of the Act means a promoter, who was a party to the
preparation of the prospectus or the portion thereof containing any untrue statement.
The word “promoter” has also been used in Sections 69, 76, 478 and 519 of the Companies
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Act, 1956. SEBI has given an exhaustive definition of the term ‘promoter’ in SEBI
(Substantial Acquisition of Shares and Takeover) Regulations, 1997. While the accurate
description of a promoter is difficult, his legal position is quite clear. A promoter is
neither an agent of nor a trustee for the company because it is not in existence. But he
occupies a fiduciary position in relation to the company and therefore, full disclosure of
relevant facts, including any profit made is required from him. A promoter is made
expressly liable under, inter alia section 56 (matters to be stated and reports to be set
out in prospectus), 62 (civil liability for mis-statements in prospectus), 63 (criminal liability
for mis-statements in prospectus), 203 (power to restrain fraudulent persons from managing
companies), 478 (power to order public examination of promoters, directors etc.) and
543 (power of Tribunal to assess damages against delinquent directors etc.) of the
Companies Act, 1956.

Answer 1(iii)

The Memorandum of Association is a document which sets out the constitution of
the company and as such is the foundation on which the structure of the company
stands. It defines the scope of the company’s activities and its relations with the outside
world. Its purpose, as observed by Lord Macmillan is ‘to enable the shareholders, creditors,
and those who deal with the company to know, what is the permitted range of enterprise’.

The articles of association of a company are its by-laws or rules and regulations
that govern the management of its internal affairs and the conduct of its business. The
articles play a very important role in the affairs of a company. It deals with the rights of
the members of the company inter se. Articles of association are subordinate to and are
controlled by the memorandum of association.

Thus, the Memorandum of Association lays down the scope and powers of the
company while Articles govern the internal management of the company.

Answer 1(iv)

As per section 166(1) of the Companies Act, 1956, every company must in each
year hold in addition to any other meeting, a meeting of its shareholders which is known
as Annual General Meeting (AGM). Further, not more than fifteen months should elapse
between the date of one AGM and that of the next. However, a company may hold its
first AGM within a period of not more than 18 months from the date of its incorporation
and if such general meeting is held within that period, it shall not be necessary for the
company to hold any AGM in the year of its incorporation or in the following year. This
meeting is required to be convened to lay the financial results of the company along
with report of directors and of the auditors thereon, before the shareholders. The accounts
have to be placed before the meeting within 6 months of the close of the financial year
(except in the case of the First Annual General Meeting). In special circumstances the
Registrar of Companies is empowered to give extension of time for holding the AGM.

A combined impact of Sections 166 and 210 of the Companies Act, 1956 provide that
the subsequent annual general meeting should be held on the earliest of the following dates:-

(@ 15 months from date of the last annual general meeting;

(b) the last day of the calendar year;

(c) 6 months from the close of the financial year.
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Answer 1(v)

Section 58A and 58B of Companies Act, 1956 and Companies (Acceptance of
Deposits) Rules, 1975 made thereunder contain the restrictions and limitations subject
to which deposits may be invited and accepted by the companies. Section 58A(1)
provides that the Central Government, may, in consultation with the Reserve Bank of
India, prescribe the limits upto which, the manner in which and the conditions subject to
which deposits may be invited or accepted by a company from the public or its members.
Accordingly, under Rule 3(2) of the Companies (Acceptance of Deposits) Rules, 1975, a
company other than a Government company can accept deposits subject to the following
limits:

() Deposits against unsecured debentures or deposits from shareholders or deposits
guaranteed by any person, who, at the time of giving the guarantee, is a director
of the company, together with such deposits, if any, accepted already cannot
exceed 10 per cent of the aggregate of paid-up share capital and free reserves.

(i) Any other deposit together with such or other outstanding deposits on date of
acceptance or renewal cannot exceed 25 per cent of the aggregate of paid-up
share capital and free reserves of the company.

Question 2
(a) Write short notes on any two of the following :

(i) Red-herring prospectus and information memorandum
(i) Effect of irregular allotment
(i)  Resolution passed by circulation by directors. (4 marks each)
(b) Distinguish between any two of the following :
(i) ‘Shares’and ‘debentures’.
(i) ‘Ordinary business’ and ‘special business’.
(i) ‘Extra-ordinary general meeting’ and ‘annual general meeting’. (4 marks each)
Answer 2(a)(i)
Red-herring prospectus and information memorandum

Information memorandum is the document prepared prior to the filing of the prospectus
to assess the probable price and demand for the securities. Section 2(19B) of the
Companies Act, 1956 provides that ‘incorporation memorandum’ means a process
undertaken prior to the filing of a prospectus by which a demand for the securities
proposed to be issued by a company is elicited, and the price and the terms of issue for
such securities is assessed, by means of a notice, circular, advertisement or document.

According to Section 60B(1), a public company making an issue of securities may
circulate information memorandum to the public prior to filing of a prospectus. Further,
section 60B(2) provides that a company inviting subscription by an information
memorandum shall be bound to file a prospectus prior to the opening of subscription
lists and the offer. Further a red-herring prospectus should be filed atleast three days
before the opening of an offer.
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Explanation to section 60B of Companies Act, 1956 provides that ‘Red-herring
prospectus’ means a prospectus which does not contain the particulars of the price of
the securities offered and the quantum of securities offered.

[The information memorandum and red-herring prospectus shall carry same obligations
as are applicable in the case of a prospectus and any variation between the information
memorandum and the red-herring prospectus shall be highlighted as variations by the
issuing company and such variation shall be individually intimated to the persons invited
to subscribe to the issue of securities.]

Answer 2(a)(ii)
Effect of irregular allotment

Allotment of shares to the applicants who have applied pursuant to the prospectus
issued, has to be made as per provisions of section 69 and 70 of the Act. Allotment
made without complying with sections 69 and 70 of the Act shall be irregular allotment.
Consequences of such irregular allotment are as under:

1. Where allotment has been made without delivering the copy of prospectus etc.
to the Registrar of Companies, the company and every person who is knowingly a
party to the issue of the prospectus shall be punishable with fine which may extend
up to Rs.50,000. [section 60(5)] However, the allotment shall remain valid.

2. Inthe event of non-compliance with section 69 and 70, the irregular allotment
is voidable at the option of the applicant within the period specified in
section 71(1). Irregular allotment is voidable even if the company is in the
course of being wound up.

3. Anydirector having knowledge of irregular allotment shall be liable to compensate
the company and the allottee (provided proceedings are commenced within the
specified period and not after expiry of 2 years from the date of allotment).

Answer 2(a)(iii)
Resolution passed by circulation by Directors

Many times, a situation necessitates taking of decision of the Board of Directors or
a Committee thereof and it is not possible to convene board meeting or committee
meeting urgently. Under these circumstances, the Board of Directors can pass a resolution
by circulation. Section 289 of the Companies Act, 1956 provides the right to pass a
resolution by circulation by directors or committee of directors.

The company has to circulate the draft resolution together with the necessary papers
to all the directors or to all members of the committee then in India (not being less than
the quorum required) and to all other directors at their usual address in India. The
resolution shall be deemed to have been duly passed by circulation, if it has been
approved by such of the directors as are then in India, or by a majority of such of them,
as are entitled to vote on the resolution.

Answer 2(b)(i)
Shares and Debentures

1. Shares represent part of share capital. Debentures represent loan to the
company.
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2. Shareholders are members of the company. Debentureholders are creditors.
3. Shareholders get dividend after payment of interest to debentureholders.

4. Shareholders do not have any charge over the assets of the company.
Debentureholders normally have a charge over the assets of the company.

5. Shareholders enjoy voting rights. Debenture holders do not have voting rights.

6. Dividend on shares is payable only out of profits. Interest on debentures is
payable whether there is profit or not.

7. Dividend to shareholders is an appropriation of profit. Interest to debenture
holders is an allowable business expenditure.

8. Shares can be bought back. Debentures can be redeemed as per terms of
issue.
Answer 2(b)(ii)
Ordinary business and special business

As per Section 173(1) of the Companies Act, 1956, in the case of an annual general
meeting all business to be transacted at the meeting shall be deemed special, with the
exception of business relating to :

a)
b)
c) appointment of directors in place of those retiring
@

consideration of accounts, balance sheet and report of directors and auditors;
declaration of dividend

Py

appointment of and fixing of remuneration of auditors.

In the case of any other meeting, all business is deemed to be special business.
Section 173(2) provides that where any item to be transacted at a meeting is special,
there shall be annexed to the notice of the meeting, a statement setting out all material
facts concerning each such item of business including particularly the nature of concern
or interest, if any, therein of every director and the manager, if any.

Answer 2(b)(iii)
Extra ordinary general meeting and Annual General Meeting

1. All the meetings of shareholders except statutory meeting and annual general
meeting are called extra ordinary general meeting (EGM). Annual General Meeting
(AGM) is to be convened pursuant to Section 166 and once in every calendar
year.

2. All the business other than ordinary business can be transacted at the extra
ordinary general meeting. Both ordinary business and special business can be
transacted at the annual general meeting.

3. EGMis convened whenever it is necessary. As per Section 169, shareholders
may requisition convening of EGM. Board may call the EGM on the requisition
of requisite number of shareholders. If Board of Directors do not call the meeting,
the requisitionists themselves may call the meeting. In case of AGM, on the
close of the financial year the Board of Directors convene the AGM by sending
notice etc.
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Question 3

(a) Sampath, managing director of a listed company, wants to put a proposal before
the Board of directors for reduction of financial year from 12 months to 9 months,
i.e., the financial year to end on 31st March, 2006 is proposed to be closed on
31st December, 2005. Before putting the proposal for deliberation to the Board,
he wants to understand the legal provisions in this regard. As a company
secretary of the listed company, draft a suitable note clarifying the legal provisions
involved with regard to reduction of financial year. (8 marks)

(b) Whether the State government can object to the transfer of registered office on
the ground of loss of revenue to or of employment of citizen of the State?
Comment in the light of judicial pronouncements. (4 marks)

(c) “A body corporate cannot be a member of a company which is its holding
company and any allotment or transfer of shares in a company to its subsidiary
shall be void.” Explain the statement and comment on the exception to the said

general clause. (4 marks)
Answer 3(a)
CONFIDENTIAL
Dated:
XYz

Managing Director
Subject: Change of Financial Year from March 31, 2006 to December 31, 2005.
Respected Sir,

This is with reference to our discussion on the above mentioned subject. We would
like to bring into your kind notice some of the provisions of the Companies Act, 1956,
and some ancillary aspects which regulate and govern the “period of financial year” of a
Company.

Section 2(17) of the Companies Act, 1956 inter alia provides that “financial year
means, in relation to any body corporate, the period in respect of which any profit and
loss account of the body corporate laid before it in annual general meeting is made up,
whether that period is in an year or not.

Section 210 of the Companies Act, 1956 provides that the Board of Directors of the
Company is required to lay before every Annual General Meeting (AGM) of the Company
a balance sheet at the end of, and a profit and loss account for the financial year as
specified in section 210(3) and 210(4) and the business to be transacted at the meeting
must be in relation to the financial year. As per Section 210(4), “Financial Year” may be
less or more than a calendar year, i.e. 12 months, but it should not, normally, exceed 15
months. With the special permission of the Registrar of Companies (ROC), the annual
accounts may, however, be prepared for a period upto 18 months. However, for the
purpose of Income Tax Act, all companies are required to furnish to the assessing
authorities Statement of Affairs as at March 31. Section 216 and Section 218 of the
Companies Act, 1956 provide that the Auditors’ report and the other specified documents
shall be attached / annexed to the Annual Accounts.
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From the above provisions it appears that no approval from ROC, is required if the
financial year ends within 9 months i.e. December 31, 2005. The Board of Directors of
the Company may accordingly decide / fix the financial year.

Further, as per Clause 41 of Listing Agreement, every listed company is required to
furnish to the Stock Exchange and publish un-audited financial results on a quarterly
basis. For companies preferring to give audited results instead of un-audited results for
the last quarter of the financial year, they shall do so, within three months from the end
of the last quarter of the financial year.

In view of the above, Board may approve change of financial year as on December
31, 2005 and also decide whether they want to published un-audited financial results or
audited results for the quarter December 31, 2005 so that advance intimation to the
stock exchanges may be given.

With kind regards,
Company Secretary
Answer 3(b)

Section 17 of the Companies Act, 1956 provides that a company may, by special
resolution, alter the provisions of its Memorandum of Association so as to change the
place of its registered office from one state to another or with respect to the objects of
the Company so far as may be required to enable it to comply with Clauses (a) to (g) of
Section 17(1).

The alteration of the provisions relating to change of place of registered office from
one state to another shall not take effect unless it is confirmed by Company Law Board/
Central Government.

Keeping in view of the above, a company has freedom to change its registered
office from one state to another subject to compliance of statutory requirements. However,
it was decided in case of Bharat Commerce & Industries Ltd. v. ROC (1973) 43 Comp.
Case. (Cal.) that a state government cannot object to the transfer of registered office on
the ground of loss of possible future revenue to or of employment of citizen of the state.
Moreover, it is for the members of the company and not for the state to decide whether
the registered office of the company, should be transferred from one state to another in
the interest of the company as observed in Minerva Mills Ltd. v. Government of
Maharashtra (1975) 45 Comp. Cas 1 (Bom) and Rank Film Distributors of India Ltd. v.
RTOC (1968) 38 Comp case 487 (Cal.)

However, if the company has existing liability in respect of taxes [i.e. there are
arrears of revenue], the state becomes a creditor of the company and if its interest as a
creditor is likely to be affected by the alteration, it would be entitled to oppose the
change of registered office.

Hence, based on the above judicial pronouncements we may say that State
Government has limited ground to oppose the change of registered office of the company.

Answer 3(c)

According to Sub-section (1) of Section 42 of the Companies Act, 1956, a body
corporate can not be a member of a company which is its holding company and allotment
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or transfer of shares in a company to its subsidiary shall be void subject to the exceptions
laid down in the section. Therefore, any allotment or transfer of shares whether in the shape
of equity, preference, right, bonus etc. by a holding company to its subsidiary is void.

Exceptions

1. As per section 42(2)(a) and (b), a subsidiary can be a member of holding
company—(a) in the capacity of legal representative of a deceased member of
holding company (b) in the capacity of trustee (unless the holding company or
subsidiary thereof is beneficially interested under the trust).

2. Ifthe subsidiary company was a member prior to becoming subsidiary then as
per sub-section (3) of section 42, it may continue as a member of holding
company. However, in such a case right to vote will not be available to the
subsidiary company at the meeting of the holding company (except in cases
referred to at (1) above).

3. Asubsidiary company can hold shares in its holding company where itis a part
of a scheme of amalgamation sanctioned by the court.

Question 4

(a) Inline with the judicial pronouncements, define the term ‘indoor management’.
Under what circumstances ‘doctrine of indoor management’ cannot be used as
a tool to protect the outsiders against the company ?

(b) Give your opinion whether the Registrar of Companies can take balance sheet
and profit and loss account on record even if it is not laid before annual general
meeting or placed before the extra-ordinary general meeting.

(c) “Decision taken by the Board of directors cannot be altered or changed by the
shareholders even if they want to approve it with unanimous majority.” Comment.

(d) Write a short note on ‘right to inspection of books of account’ by a director or his
duly appointed attorney. (4 marks each)

Answer 4(a)

The doctrine of “Indoor Management” protects the outsiders against the company.
According to this doctrine, persons dealing with a company are satisfied that proposed
transaction is not in a nature inconsistent with the Memorandum of Association and
Articles of Association, and are not bound to inquire the regularity of any internal
proceedings. Itis not the duty of outsiders to see that the company carries out its own
internal regulations. [Royal British Bankv. Turquand (1856) 119 ER 886].

The doctrine of “Indoor Management” can be invoked by the person dealing with the
company and cannot be invoked by the company. An outsider is entitled to act on a
certified copy of the resolution of the Board of Directors delegating the powers of borrowing
money to the managing director subject to the limitation mentioned therein.

The salient exceptions of Doctrine of Indoor Management are as follows:

1. Where the outsider had actual or even implied knowledge of irregularity.

2. The person had no knowledge of Memorandum of Association and Articles of
Association and thus did not rely on them.
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3. The rule does not extend to transactions involving forgery or to transactions
which are otherwise void or illegal ab initio.

4. The doctrine does not protect an apparent negligent behaviour.
Answer 4(b)

Section 220(1) of the Companies Act, 1956 provides that Balance Sheet and Profit
and Loss Account shall be laid before a company at an annual general meeting before
sending it to Registrar for filing and hence Balance Sheet and Profit and Loss Account
are required to be placed only at annual general meeting and not at any other General
Meeting.

Where the annual general meeting of a company for any year has not been held,
there shall be filed with the Registrar, three copies of the balance sheet and profit
and loss account, duly signed, within thirty days from the latest day on or before
which that meeting should have been held in accordance with the provisions of the
Act. Section 220(2) provides that if for any reason, the annual general meeting before
which a balance sheet is laid does not adopt it, or is adjourned without adopting the
balance sheet or if the annual general meeting of a company for any year has not been
held, a statement of the fact and reasons therefor must also be annexed to the balance
sheet and to the copies thereof to be filed with the Registrar.

Answer 4(c)

The provision in the second proviso of sub-section (1) of section 291 that while
exercising any power, the Board shall be subject to the provisions contained in that
behalf in the Companies Act, 1956 or any other Act or in the Memorandum of Association
or Articles of Association or any regulations not inconsistent therewith and duly made
there under including regulations made by the company in general meeting does not
mean that the company in general meeting can override the Board’s powers of carrying
on business, by prescribing a regulation or passing a resolution taking away the power
given to the Board by the articles.

The Directors exercise their powers bona fide and in the interest of the company.
The directors while exercising their powers do not act as agents for the majority or even
all the members and so the members cannot by resolution passed by majority or even
unanimously supercede the director’s powers, or instruct them how they shall exercise
their powers. This sovereignty of the directors within the limits of the powers conferred
on them by the articles, and within the limit laid down by the Act was clearly expressed
in John Shaw & Sons (Salford) Ltd. v. Peter Shaw & John Shaw (1935) 2KB 113.

[It was observed that the modern doctrine is that a resolution of members disapproving
the commencing of an action by the directors would be nullity, for if the powers are
vested in the directors, they and they alone can exercise these powers. The shareholder
can impose their will by changing the directors or by altering the articles if the power
arises from the provision made in articles of association].

Answer 4(d)

Section 209(4) provides that book of account and other books and papers should be
available for inspection by any director on working days during business hours. “Books
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and Papers” have been defined in section 2(8) to include accounts, deeds, vouchers,
writings and documents.

The right of inspection is not so restricted that only the director can inspect the
books of accounts personally. In case of Vakhariav. Supreme General Film Exchange
Co.Ltd. (1948) 18 Com Cases 34, it was held that a director is entitled to take inspection
of accounts personally or through an agent provided that there is no reasonable objection
to the person chosen and the agent undertakes not to utilise the information obtained by
him for any purpose other than the purpose of his principal.

The right of inspection can however, be refused if it is found that the inspection is
being sought to pass on the information to a rival business of the company.

Question 5

(a) Balance sheet of DEF Ltd. as at 31st March, 2005 shows among others the
following information :

Rs.

Paid-up share capital 20 crore

Reserves and surplus 35 crore

Reserve for redemption of debentures 15 crore

Capital reserves 5 crore
The company has already given following loans/stood guarantees for loans to
other companies :

— Loanto GHI Ltd. : Rs.12crore.

— Guarantee givenon behalfof JKL Ltd. : Rs.11 crore.

MNO Ltd. has approached DEF Ltd. for loan of Rs.15 crore

Advise the management whether DEF Ltd. can give the loan of Rs.15 crore to
MNO Ltd. and if yes, set out the procedure therefor. (10 marks)

(b) Ouitline the provisions with regard to compulsory transfer of profits to reserves
which should be borne in mind at the time of declaration of dividend by a company.
(6 marks)

Answer 5(a)

As per section 372A of the Companies Act, 1956 a company can give loan/give
guarantee etc. to companies to the extent of 60% of its paid up capital and free reserves
or 100% of free reserves whichever is higher with the prior approval of the Board. Any
investment, or loan or, guarantee beyond this limit can be made with the approval of the
members.

In case of DEF Ltd. the limit upto which the company can give loans/give guarantee
is as follows:

Paid up capital Rs. 20 crores
(Add) free reserves Rs. 35 crores
Total Rs. 55 crores
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60% of Rs.55 crores Rs. 33 crores
100% of free reserves Rs. 35 crores

The company can give loan/give guarantee upto Rs.35 crores without obtaining
approval of members.

Existing Loans:

GHI Ltd. Rs. 12 crores
Guarantee to JKL Ltd. Rs. 11 crores
Rs. 23 crores
Proposed loan to MNO Ltd. Rs. 15 crores
Total loan Rs. 38 crores

It can be seen that the loan/guarantee exceeds the limit of 60% paid up capital and
free reserves and 100% of reserves. Thus, the loan can be given with the approval of
the members.

The main procedure in this regard shall be :

Convene a Board Meeting after giving notice to all the directors of the company as
per section 286 to approve the loan, and also to fix up the date, place and agenda for a
General Meeting to pass a Special Resolution thereat in that regard. Ensure that the
company has not defaulted in the repayment of deposits under section 58A of the Act.
Also if any term loan is subsisting, prior approval of public financial institution should be
obtained.

Draft the notice of the aforesaid Special Resolution indicating therein clearly the
following:—

a
b

(@) specific limits;

(b)

(c) the purpose of the loan;
@

@)

particulars of the body corporate to which loan is to be given;

d

e

specific sources of funding;
other details. [Section 372A( 1) third proviso]

Have the aforesaid notice and its relevant Explanatory Statement approved by
the company’s Board.

Issue notices in writing at least twenty-one days before the date of the General
Meeting proposing the Special Resolution with suitable Explanatory Statement.
[Section 171(1) read with section 173(2)]

Hold the General Meeting and pass the Special Resolution by three fourths majority.
[Section 189]

If the company is a listed company then have the Special Resolution mentioned
above passed through postal ballot.
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Forward to the Stock Exchange with which the company is listed three copies
of the notice and a copy of the proceedings of the General Meeting. [Clause 31(l)(c) and
(d) of the Standard Listing Agreement].

File the Special Resolution in Form No. 23/e-form 23 (alongwith the Explanatory
Statement with the concerned ROC within thirty days of its passing.

Do not make any loan to any body corporate at the rate of interest lower than the
prevailing bank rate of interest being the standard rate made public under section 49 of
the Reserve Bank of India Act, 1934. [Section 372A(3)].

Maintain a register showing the particulars in respect of every investment or loan
made, guarantee given or security provided by the company in relation to any body
corporate as given in section 372A(5)(a).

Enter the particulars in the register chronologically within seven days of the
giving of such invest or loan. [Section 372A(5)(b)].

Keep the aforesaid register at the registered office of the company and also keep
it open to inspection at such office and allow extracts to be taken therefrom and copies
to be taken thereof that may be required by any member of the company to the same
extent, in the same manner, and on payment of the same fees as in the case of the
register of members of the company; and the provisions of section 163 shall apply
accordingly. [Section 372A(6)].

Answer 5(b)

As a prudent financial policy, every company must keep certain percentage of its
profits as reserves. Keeping the spirit of this policy, section 205, sub-section 2A prescribes
that every company before declaring dividend, must transfer certain percentage of profits
to reserves. The Companies (Transfer of Profits to Reserves) Rules, 1975 prescribe the
percentage of profits to be transferred to reserves before declaring dividend.

Rate of dividend to be declared Percentage of profits to be transferred to
reserves shall not be less than

Exceeding 10% and upto 12.5% of

the paid up capital 2.5% of current profit

Exceeding 12.5% and upto 15% of

the paid up capital 5.0% of current profit

Exceeding 15% and upto 20% of the

paid up capital 7.5% of current profit

Exceeding 20% of the paid up capital 10.00% of current profit

Question 6

(a) What are the duties of the Company Secretary in respect of appointment/re-
appointment of sole-selling agent ? (6 marks)

(b) State the provisions relating to unclaimed dividend. (6 marks)

(c) When is the prospectus not required to be issued ? (4 marks)
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Answer 6(a)

Salient duties of Company Secretary relating to Appointment/Re-appointment of
sole selling agent are :

(@) Toensure that appointment of sole selling agent is not prohibited by the Central
Government under section 294AA.

(b) To check that the appointment of a sole selling agent is not made for a term
exceeding five years at a time.

(c) To carefully examine the terms and conditions of appointment of the sole selling
agent keeping in view the provisions of Indian Contract Act, 1872 and also the
MRTP Act, 1969 and section 294(2) of the Companies Act, 1956.

(d) The sole selling agreement is drafted properly and there is no scope for any
ambiguity.

(e) To ensure that the proposal of appointing sole selling agent should be placed
before the Board of Directors with full disclosures, particularly the interest of
any of the directors of the company.

() The Board resolution approving the agreement of appointment of sole selling
agent should also authorize for execution of agreement and affixation of common
seal.

(@) The proposed appointment should be got approved by the shareholders before
they are actually appointed. If the share capital is less than Rs.50 lakh,
subsequent approval a general meeting shall suffice. The proposal of appointment
should be included in the notice calling the general meeting along with explanatory
statement.

(h) To make application to Central Government in the prescribed form for obtaining
approval if the share capital is above 50 lakhs.

() Previous approval of Central Government has been obtained where the individual
firm or body corporate appointed as sole selling agent had substantial interest in
the company.

() Form 23/e-form 23 has been duly filed.
Answer 6(b)

Dividend once declared, becomes a debt, against the company. The amount of
dividend has to kept apart in a separate account. Company has to despatch the dividend
warrants within 30 days from the date of declaration of dividend. Dividend warrants are
paid by bank from the special dividend account. Section 205 A of the Companies Act,
1956 provides that if a dividend declared by a company has not been paid or claimed
within 30 days, from the date of declaration, the same shall, within 7 days thereafter,
have to be transferred to a special account to be opened by the company. Such special
account has to be opened in any scheduled bank under the name and style “Unpaid
dividend account of...... Company Ltd./Company(Private) Limited” Dividend warrants
presented for payment thereafter shall be paid from this unpaid dividend account. If
default is made in transferring the total amount to the unpaid dividend account the
company shall pay interest @ 12% p.a. on the amount which has not been transferred to
the said account. At the end of 7 years from the date of such transfer, amount so
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remaining unpaid/unclaimed together with any interest credited thereto should be
transferred to the “Investor Education and Protection Fund”.

Answer 6(c)

When prospectus is not required to be issued.

1.

Where the person is a bona fide invitee to enter into under writing agreement.

2. Where the shares/debentures are not issued to public
3. Where the shares and debentures are offered to the existing, holders of shares
and debentures.
4. Where prospectus is published as a newspaper advertisement.
Question 7

(a) What could be the ‘objects’ of a multi-State co-operative society ? (5 marks)

(b) State the rights and disabilities of trustees. (5 marks)

(c) In the context of managerial remuneration, explain what does the expression

‘inadequate profits’ mean. (6 marks)
Answer 7(a)

Section 5 of Multi State Cooperative Societies Act, 2002 provides that no multi-
state co-operative society shall be registered under the Act unless:

(i)

(ii)

its main objects are to serve the interests of members in more than one State;
and

its by-laws provide for social and economic betterment of its members through
self-help and mutual aid in accordance with the co-operative principles.

These may be as follows:

1.
2.

7.
8.

Membership being voluntary and open to all without any discrimination.

One member one vote — all members whether individual or institutional to have
equal voting rights.

Surplus savings belonging to the society.
Co-operation with other co-operative societies - local national or international.

To propagate principles and practice of co-operation amongst members, office
bearers, and employees.

Utilization of surplus for development of society’s business etc.
Democratic set up of administration.

Accountability of the management to its members.

The multi-state co-operative societies may also be formed with the object of facilitating
the operations of other such societies or operative societies or of both.
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Answer 7(b)

Indian Trust Act, 1882 specifies certain rights, powers and disabilities of the trustees:

Rights of Trustees

1.

To have possession of the instrument of trust and the title deeds of the trust
property.

To have reimbursed, all costs, expenses and liabilities incurred in administration
of the trust.

In case of breach of trust, the trustee has a right to be indemnified by the wrong
doer.

Trustees can take opinion, advice or direction from the Court on management
and administration issues.

After fulfillment of the objects of the trust, the trustee is entitled to be discharged
in writing.

Trustees have a general right to do all acts which are necessary

() forpreservation and protection of trust property and

(i) to protect the interests of the beneficiary.

Disabilities of Trustees

1.

A trustee who has once accepted the trust, cannot renounce it except with the
permission of the court, consent of competent beneficiaries or by virtue of a
special power in trust instrument.

2. Atrustee cannot delegate his office subject to exceptions and in case of more
than one trustees, all must join in the execution of the trust.

3. Atrustee cannot exercise arbitrary discretion or use trust property for his own use.

4. Unless expressly mentioned, trustee has no right to remuneration.

5. No trustee or person who has recently ceased to be a trustee may, without
court’s permission buy or become mortgagee or lessee of trust property.

6. The trustee and the co-trustee cannot lend the interest amount to themselves.

Answer 7(c)

Under section 309(3) of the Companies Act, 1956, a company can without the approval
of the Central Government but subject to the provisions of Schedule XlII pay remuneration
of 5% of its net profit if there is one managing/whole-time director or 10% of its net
profits if there are more than one managing/whole-time director. If in a company the
profits are not adequate to meet this yardstick of remuneration the company is said to
have inadequate profits and in such an event payment of remuneration would be governed
by section 198 of the Act.

Question 8

(a) Discuss the provisions related to ‘majority rule’ and ‘minority rights’ with reference

to the concept of rights of majority. (10 marks)

(b) What are the remedies available to the minority shareholders? (6 marks)
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Answer 8(a)

It is a cardinal rule of company law that prima facie, a majority of members of a
company are entitled to exercise the powers of the company and generally to control its
affairs. The resolution of a majority of shareholders passed at a duly convened and held
general meeting, upon any question with which the company is usually competent to
deal is binding upon the minority and consequently upon the company. [North West
Transportation Co. v. Beatty (1887) L.R. 12 AC 589].

Functioning of the company is governed by majority power for smooth running of the
company. As per section 87 of the Companies Act, 1956, every shareholder is entitled
to vote in respect of such capital on every resolution placed before the meeting. The
ordinary resolutions are passed by simple majority and special resolutions are passed
by 3/4th majority. Thus whatever resolutions are passed by majority are binding on the
minority also. But this is subject to two important limitations — firstly, the powers of the
majority of members, is subject to the provisions of the company’s memorandum and articles
of association; secondly, the resolution of majority must not be inconsistent with the provisions
of any Act or constitute a fraud on minority depriving it of legitimate rights.

The company law provides for adequate protection for the minority shareholders
when their rights are trampled by the majority. But the protection of the minority is not
generally available when the majority does anything in the exercise of the powers for
internal administration of a company. The court will not usually intervene at the instance
of shareholders in matters of internal administration, and will not interfere with the
management of a company by its directors so long as they are acting within the powers
conferred on them under the articles of the company. In other words, the articles are the
protective shield for the majority of shareholders who compose the Board of directors for
carrying out their object at the cost of minority of shareholders. The basic principle of
non-interference with the internal management of company by the court is laid down in
Fossv. Harbottle 67 E.R. 189; (1843) 2 Hare 461. No action can be brought by a member
against the directors in respect of a wrong alleged to be committed to a company. The
company itself is the proper party of such as action.

The majority have a right to determine everything connected with the management
of the company. Where a general meeting can confirm the action taken by the directors,
the minority cannot be permitted to bring an action which might nullify the wishes of
majority shareholders.

However, the supremacy of the majority does not prevail in all situations, as over a
period of time, certain exceptions have developed. Forinstance under common law —
ultra vires acts, fraud on minority, wrongdoers in control, breach of duty etc. Also under
Companies Act, 1956, protection is afforded under section 106, section 397, 398, 234,
391 to 394 etc. Apart from these, scope of further exceptions is admitted where the rule
of justice so requires.

Answer 8(b)

The supremacy of the majority, does not prevail in all situations. The minority
shareholders are basically protected by :
(@ common law

(b) provisions of Companies Act, 1956.
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(a) Remedies in common law

Individual shareholders may sue for declaration that the resolution complained of is
void or for injunction to restrain the company from passing of the resolution.

Such remedies are available in the following circumstances:

1.

o o > w N

Ultra vires or illegal acts committed by majority

Where an act done by majority constitutes fraud on minority

If wrongdoers are in control, the minority can bring an action for fraud on minority
If resolutions requiring a special majority are passed by a simple majority
Individual membership rights cannot be invaded by the majority shareholders

Where there is breach of duty by directors and majority to the detriment of the
company, the minority shareholder may bring an action against the company.

(b) Remedies under the Companies Act, 1956

Variation of class rights under section 106 is permitted but can be cancelled
under section 107 by holders of not less than of 10% of shares..

In the scheme of reconstruction and amalgamation, the minority shareholders
are provided protection.

In cases of oppression and mismanagement the provisions of section 397 and
398 come to the rescue of minority shareholders.

Aggrieved shareholder can make winding up petition (section 397).

At the instance of minority shareholders Central Government can commence
investigation under section 235 of the Act.




COMPANY SECRETARIAL PRACTICE
Time allowed : 3 hours Maximum marks : 100
NOTE :1. Answer SIX questions including Question No. 1 which is COMPULSORY.

2. Allreferences to sections relate to the Companies Act, 1956 unless stated
otherwise.

Question 1

(a) As a Company Secretary, what steps would you take for (i) incorporation; and
(i) commencement of business of a public limited company having share capital?
(12 marks)

(b) Draw up the agenda for the first Board meeting of a newly incorporated company.
(8 marks)

Answer 1(a)
Procedure of Incorporation of Companies

Any seven persons with a minimum of three directors and authorized capital of
rupees five lakhs can incorporate a public limited company. Pursuant to section 20 of
the Act read with rule 4A of the Companies (Central Government’s) General Rules and
Forms, 1956, the promoter of a new company under a proposed name is required to
make an application electronically in e-form 1A along with fee of Rs.500 only to the
Registrar of Companies of the State in which the registered office of the company is
proposed to be situated and get confirmation that the proposed name is not undesirable.

On filing e-form 1A, the system will generate and provide Service Request Number
(SRN). A user can check the status by entering the SRN. Once approval is granted,
promoters need to submit the following incorporation documents on line through electronic
mode giving the reference of the above said SRN (Service Request Number):

1. E-form 1 (Application and declaration for incorporation of a Company)
2. E-form 18 (Notice of situation or change of situation of registered office)

3. E-form 32 (Particulars of appointment of managing director, director, manager
and secretary)

E-forms are required to be digitally signed by the managing director or director or
secretary of the company (as named in Articles of Association of the Company).

Along with the electronic filing of above said documents, following documents are
required to be sent to the concerned ROC office simultaneously:

1. The original stamped Memorandum of Association and Articles of Association
duly filled and signed by subscribers and witness of such particulars. A scanned
copy of the Memorandum of Association and Articles of Association are also
required to be attached with the e-form-1.

2. Stamped power of Attorney duly signed by authority holder.

On registration of company, ROC will generate a Corporate Identity Number (CIN).
Then, print out of certificate of incorporation can be taken from the computer.

18
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Procedure for commencement of Business

On registration, a public company cannot commence business so long it does not
obtain certificate of commencement of business. Section 149 of the Companies Act,
1956 imposes certain restrictions on the commencement of business by a public company
having a share capital.

Section 149(1) of the Companies Act, 1956 lays down that a public company having
a share capital which has issued a prospectus (as per provisions of Schedule Il to the
Companies Act, 1956) inviting the public to subscribe for its shares, shall not commence
any business or exercise any borrowing powers, unless—

(@ minimum subscription is received;

(b) every director of the company has paid to the company, on each of the shares
taken or contracted to be taken by him;

(c) nomoney is, or may become, liable to be repaid to applicants for any shares or
debentures which have been offered for public subscription for any specified
reasons; and

(d) there has been filed with the Registrar, a duly verified declaration (on a non-
judicial stamp paper of appropriate value as applicable in the State, where it is
executed) by one of the directors or the secretary or where the company
has not appointed a secretary, by a secretary in whole-time practice, in the
form No.19, that clauses (a), (b) and (c) of sub-section (1) have been complied
with.

Section 149(2) lays down that where a company having a share capital has not
issued a prospectus inviting the public to subscribe for its shares, the company shall
not commence any business or exercise any borrowing powers, unless:

(@) there has been filed with the Registrar a statement in lieu of prospectus;

(b) every director of the company has paid to the company on each of the shares
taken or contracted to be taken by him;

(c) there has been filed with the Registrar, a duly verified declaration in e-form 20 by
one of the Director or Secretary (where the company has not appointed a
Secretary, a secretary in whole-time practice).

Answer 1(b)

AGENDA OF THE FIRST MEETING OF THE BOARD OF DIRECTORS OF
COMPANY LIMITED, TOBEHELDON __(DAY), (DATE,
MONTH AND YEAR) AT(TIME) (VENUE)

1. To elect the Chairman of the meeting.
To take note of the Certificate of Incorporation of the Company, as registered.

To take note of the Memorandum and Articles of Association of the Company,
as registered.

4. To take note of the situation of the Registered Office of the Company.
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5. To confirm/note consider the appointment of the First Directors of the Company.
6. Toread and record the notices of disclosures of interest given by the Directors.
7. To consider the appointment of Additional Directors.
8. To consider the appointment of the Chairman of the Board.
9. Tofix the financial year of the Company.
10. To consider the appointment of the first Auditors.
11. To adopt the Common Seal of the Company.
12. To appoint Bankers and to open bank accounts of the Company.
13. To authorize printing of Share Certificates.
14. To allot shares to the subscribers to the Memorandum of Association.
15. To authorize the issue of share certificates to the subscribers to the Memorandum
and Articles of Association of the Company.
16. To approve the preliminary expenses and preliminary contracts and authorize
its reimbursement.
17. To consider the appointment of the Managing Director/Whole-time Director/
Manager and Secretary, if applicable and other senior officers.
Question 2

Correct the following resolutions and re-draft them giving explanation as to why it
needed re-drafting :

()

(ii)

(i)

(iv)

The Board passed the following resolution :

“Resolved that in terms of section 21, the objects clause of the company be
altered as under —

To undertake manufacturing of chemicals, textiles and plastic goods.”

The Board recommended to the members for approval at AGM the following
resolution as a special resolution :

“Resolved that as per the provisions of section 16, the registered office of the
company be shifted from 16, Gokhale Road, Thane to 21, Ram Murti Road,
Thane.”

The Board passed the following resolution :

“Resolved that according to section 262, Rupak is appointed as an additional
director to hold the office till Deepak returns to India, who is out of India for more
than 6 months.”

The Board passed the following resolution :

“As per section 268, Anubhav is appointed as the managing director of the
company and to be paid a salary of Rs.5 lakh per month (all inclusive).”
(4 marks each)
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Answer 2(i)
Why the resolution needs redrafting

— This resolution relates to change of objects of a company. Sections 17,18 and
19 of the Companies Act deals with change of objects of company whereas in
the resolution given in question reference of section 21 is given for change in
objects.

— The resolution given is Board resolution whereas for alteration of clauses of
memorandum, special resolution is required to be passed.

The redrafted resolution is as under:

“RESOLVED that pursuant to the provisions of section 17 of the Companies Act,
1956, clause 3 being the objects clause of the Memorandum of Association of the
company be altered as follows so as to substitute sub-clause (h):

(h) To undertake manufacturing of chemicals, textiles and plastic goods”.
Explanatory Statement

Your Board has to consider from time to time proposals for diversification into areas
which would be profitable for the company as part of diversification plans. For the purpose
the objects clause of the company which is presently very restricted in scope, requires
to be so made out as to cover a wide range of activities to enable your company to
consider embarking upon new projects and activities considered to be convenient,
advantageous and feasible for the company’s business. Your Directors recommend that
the special resolution be passed.

None of the Directors of the Company is interested or concerned in the said resolution
except as members of the Company.

Answer 2(ii)
Why the resolution needs redrafting

— For shifting of registered office within local limits, there is no need of approval
from members, Board resolution is sufficient in such case.

— The given resolution does not authorize anyone for filing of e-form 18 i.e. notice
of change of situation of registered office as required under sub-section (2) of
section 146 of the Companies Act, 1956.

The re-drafted Board Resolution is as under (for shifting the registered office of the
company to another place within local limits):

“RESOLVED THAT the registered office of the company be and is hereby shifted
from its present situation at 16, Gokhale Road, Thane to 21, Ram Murti Road, Thane a
place falling under the jurisdiction of Thane police station and within the local limits of
the town where the registered office of the company is presently situated

Shri R.M. Bansal, Company Secretary be and is hereby authorised to file with the
concerned Registrar of Companies, e-form 18 containing notice of change in the situation
of the registered office of the company.”
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Answer 2(iii)

Why the resolution needs redrafting

— The given resolution is for appointment of Alternate Director under section 313
of the Companies Act, 1956 but the term used is additional director, which is
dealt with in section 260.

— Provision of section 262 deals with filling up of casual vacancy in the Board.
Redrafted resolution for appointment of Alternate Director

“RESOLVED that pursuant to the provisions of Section 313 read with article ........
of the Articles of Association of the company, Shri Rupak be and is hereby appointed as
Alternate Director to hold the office till Deepak returns to India, who is out of India for
more than 6 months”

Answer 2(iv)
Why the resolution needs redrafting

The Board can not pass a resolution for appointment of managing director as it is
the authority of the members at the general meeting. Further sections 269,198 and 309
Schedule XIII of Companies Act are attracted for appointment and remuneration of
managing director whereas in question reference of section 268 is given.

The redrafted resolution is as under:

“RESOLVED THAT in terms of the provisions of section 269,198 and 309, and subject
to the compliance of Schedule XIII of the Companies Act, 1956. Mr. ‘A’ be and is hereby
appointed as the managing director of the company on a total remuneration of Rs.5,00,000
per annum” for a period of 5 years with effect from.......

[Note: Board also can pass the above resolution subject to approval of the members
at the General Meeting. In that case the following will be inserted after RESOLVED
THAT, “subject to the approval of the members and interms of .......... 1

Question 3
(a) Briefly explain the procedure relating to inviting and accepting deposits.
(6 marks)

(b) Set out the procedure for declaration and payment of interim dividend.
(5 marks)

(c) State the procedure relating to registration of charges. (5 marks)
Answer 3(a)

In view of the provisions of the Companies Act and the Companies (Acceptance of
Deposits) Rules, 1975, a company, which proposes to invite and accept deposits from
public should comply with the following procedural requirements:

1. Authority in Memorandum to Borrow Funds

Check if the memorandum of association of the company contains provision
empowering the company to borrow funds. Trading companies have implied power
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of borrowing. If the memorandum does not give such a power to the company,
then the memorandum is required to be altered by incorporating an appropriate
object clause therein, for which general meeting (GM) of the company shall
have to be convened and held for passing a special resolution in accordance
with the provisions of Section 17 of the Companies Act, 1956, before attempting
to invite and accept deposits from public.

Powers of the Board

In view of the provisions of Sections 291, 292 and 293, the company must
ensure that if the amount of the proposed deposits together with the amounts of
existing borrowings exceeds the company’s paid-up share capital and free
reserves, it must convene general meeting of the shareholders of the company
to pass a resolution under Section 293(1)(d) of the Act, fixing a limit on the total
amount of borrowings, past and future, in excess of the company’s paid-up
share capital and free reserves.

Holding of Board meeting

Convene a Board meeting and decide about the acceptance of deposits, amount
of deposits to be accepted, terms and conditions of acceptance, repayment,
approve the text of advertisement.

Filing of Advertisement with the ROC

Deliver as constituted at the time of approval of advertisement or their agents
duly authorised in writing to the Registrar of Companies for registration, a copy
of the advertisement duly signed by the majority of directors

Publication of Advertisement

Publish the advertisement in a leading English newspaper in English language
and in one vernacular newspaper in vernacular language circulating in the State
in which the registered office of the company is situated.

Issue of Application Forms

Issue application forms alongwith the text of advertisement approved by the
Board, filed with the ROC and published in the newspapers as aforesaid, for
distribution to the public through brokers and other intermediaries, which must
have been prepared strictly in accordance with the provisions of Rule 5 of the
Companies (Acceptance of Deposits) Rules, 1975.

Statement in Lieu of Advertisement

If the company intends to accept deposits without inviting the public, it shall,
before accepting deposits, file to the ROC for registration, a statement in lieu of
advertisement, containing all the particulars and information required to be
included in the advertisement and duly signed by the directors.

Acceptance of deposits during validity of the Advertisement

The company may continue to accept/renew deposits during the validity period
of the advertisement i.e. for a period of six months from the date of closure of
the financial year in which it is issued or until the date on which the balance
sheet of the company is laid before the company in the AGM whichever is
earlier.
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9.

10.

11.

12.

13.

Issue of Deposit Receipt to each Depositor

The company must furnish to each depositor, a receipt of deposit within eight
weeks from the date of receipt of the money or realisation of cheques. The
receipt should be signed by an authorised officer of the company and shall state
the date of the deposit, name and address of the depositor, amount received by
the company as deposit, rate of interest payable thereon and date on which the
deposit shall be repayable.

Entry in the Register(s) of Deposits

Enter the following particulars in the Register(s) of Deposits :
a) name and address of the depositor

date and amount of each deposit

duration of the deposit and the date of maturity

rate of interest

dates on which payment of interest will be made

f) any other particulars relating to the deposit.

Filing of Return of Deposit

File with the Registrar of Companies, on or before the 30th June of each year, a
return of deposits as at 31st March of each year in the form prescribed, duly
certified by the auditors of the company.

Send a copy of the return of deposits to the Reserve Bank of India,
simultaneously with its despatch to the ROC.

Payment of interest on Deposits and repayment of Deposits

Ensure that the rate of interest offered by company on deposits does not exceed
the maximum rate of interest prescribed by the Reserve Bank of India that the
Non Banking Financial Companies can pay on their public deposits.

Answer 3(b)

Procedure for Declaration and Payment of Interim Dividend

1.

Issue notice for holding a meeting of the Board of directors of the company to
consider the matter.

In case of listed companies, notify Stock exchange(s) where the securities of
the company are listed, at least 7 days in advance of the date of the meeting of
its Board of Directors.

At Board meeting, Board of Directors consider in detail all the matters with
regard to the declaration and payment of an interim dividend

In case of a listed company, intimate the stock exchanges with regard to the
Board’s decision.

Publish notice of book closure in a newspaper at least seven days before the
date of commencement of book closure.

Close the register of members and the share transfer register of the company.
Hold a Board/ committee meeting for approving a registration of transfer/
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transmission of the shares of the company, which have been lodged with the
company prior to the commencement of book closure.

8. The Issuer will fix and notify stock exchanges, at least twenty-one days in
advance, of the date on and from which the dividend on shares will be payable.

9. Open the “Interim Dividend Account of ............. Ltd.” with the bank as resolved
by the Board and deposit the amount of dividend payable in the account within
five days of declaration.

10. Ensure that the dividend tax is paid to the tax authorities within the prescribed
time.

11. To have sufficient number of dividend warrants printed in consultation with the
company’s banker appointed for the purpose of dividend.

12. Dispatch dividend warrants within thirty days of the declaration of dividend

13. Instructions to all the specified branches of the bank that dividend should be
paid at par should be sent by the Bank.

14. Publish a Company notice in a newspaper circulating in the district in which the
registered office of the company is situated to the effect that dividend warrants
have been posted.

15. Arrange for transfer of unpaid or unclaimed dividend to a special account named
“Unpaid dividend A/c” within 7 days after expiry of the period of 30 days of
declaration of final dividend.

16. Transfer unpaid dividend amount to Investor Education and Protection Fund
after the expiry of seven years from the date of transfer to unpaid dividend A/c.

Answer 3(c)
Procedure for Registration of a Charge

A company which has passed resolutions under Section 293(1)(d) of the Companies
Act, 1956, authorising its Board of directors to borrow funds for the requirements of the
company and under Section 293(1)(a) of the Companies Act, 1956, authorising its Board
of directors to create charge on the assets and properties of the company to provide
security for repayment of the borrowings in favour of the financial institutions/banks or
lenders and in exercise of that authority has signed the loan documents and now proposes
to have the charge, created by it on the assets of the company, registered with the ROC,
should follow the procedure detailed below:

To begin with, the company must ensure that the charge it is planning to get
registered with the ROC falls within the categories specified in Sub-section (4) of
Section 125 of the Companies Act. For this purpose Sub-section (4) of Section 125
contains a list of registrable charges as stated earlier. The following procedural steps
should be taken:

1. If the charge falls under any of the specified categories mentioned in Section
125(4), then file particulars of the charge with the concerned Registrar of
Companies within thirty days of creating the charge in e-form No. 8 (in other
cases) or e-form No. 10 (in the case of debenture), as the case may be alongwith
necessary attachments.
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2.

5.

Attach the following documents with e-form No. 8/10:

() Acertified true copy of the instrument or deed by which the charge is created
or evidenced.

(i) In case of joint charge and consortium finance, particulars of other charge
holders.

If the particulars of charge cannot be filed within thirty days due to unavoidable
reasons, then file it within sixty days of creating the charge after satisfying the
Registrar of Companies the reasons for delay and payment of additional fee.

Verify the copy of the instrument or deed mentioned above before its filing in the
following manner:

() If the instrument or deed creating the charge relates solely to property
situated outside India, by a certificate stating that it is a true copy either
under the seal of the company or under the hand of the director or manager
or secretary of the company or under the hand of some person interested in
the mortgage or charge on behalf of any person other than the company,

(i) Ifthe instrument or deed creating the charge relates whether wholly or partly
to property situated in India, by a certificate of the director, manager or
secretary of the company stating that it is a true copy or by a certificate
of a public officer given under and in accordance with the provisions of
Section 76 of the Indian Evidence Act, 1872.

E-form Nos. 8/10 and the instrument evidencing charge are required to be
signed by both the company and the chargeholder.

Question 4

State the secretarial standards issued by the ICSI in respect of the following. Also
draft specimen notices for the respective meetings :

(i) Notice of the Board meeting; and
(i) Notice of the general meeting. (8 marks each)

Answer 4(i)

Secretarial Standard issued by ICSI in respect of the Notice of the Board Meeting

1.

Notice in writing of every Meeting should be given to every Director by hand or
by post or by facsimile or by e-mail or by any other electronic mode. Where a
Director specifies a particular mode, the Notice should be given to him by such
mode.

The Notice should specify the day, date, time and full address of the venue of
the Meeting.

The Notice of a Meeting should be given even when Meetings are held on pre-
determined dates or at pre-determined intervals.

Unless the Articles prescribe a longer notice period, Notice should be given at
least fifteen days before the date of the Meeting.

No business should be transacted at a Meeting if Notice in accordance with this
Standard has not been given.
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6. The Agenda, setting out the business to be transacted at the Meeting, and
Notes on Agenda should be given at least seven days before the date of the
Meeting if not already sent with the notice.

7. Each item of business should be supported by a note setting out the details of
the proposal and, where approval by means of a Resolution is required, the draft
of such Resolution should be set out in the note.

8. The Notice, Agenda and Notes on Agenda may be given at shorter periods of
time than those respectively stated above, if the majority of members of the
Board or of the Committee, as the case may be, agree. The proposal to hold the
Meeting at a shorter notice should be stated in the Notice and the fact that
consent thereto was obtained should be recorded in the Minutes.

SPECIMEN NOTICE OF BOARD MEETING
Mo
Director................
Dear Sir,
A meeting of the Board of directors of the Company will be held on ....................
(day of the week), the ............. (date) .....venennns (month)........ (year) at ........... AM./
PM.at.......... The Agenda and Notes on Agenda will be sent in due course.

You are requested to make it convenient to attend the meeting.

Yours faithfully,

Signature

Name

Designation

Answer 4(ii)

Secretarial Standard issued by ICSI in respect of the Notice of the General Meeting:

1.

Notice in writing of every Meeting should be given to every Member of the
company. Such Notice should also be given to the Directors and Auditors of
the company, to the Practising Company Secretary who has given the Compliance
Certificate, to Debenture Trustees, if any, and, wherever applicable or so required,
to other specified recipients.

The Notice should specify the day, date, time and venue of the Meeting with
complete address.

The Notice should clearly specify the nature of the Meeting and the business to
be transacted thereat.

Notice and accompanying documents should be despatched at least twenty-
five days in advance of the Meeting.
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5. Notice and accompanying documents may be given at a shorter period of
time if consent in writing, in Form 22A, is given thereto by, in the case of an
Annual General Meeting, all the Members entitled to vote at the Meeting and, in
the case of any other Meeting, Members holding ninety-five percent of the
paid-up share capital carrying voting right or, where the company has no share
capital, ninety-five percent of the total voting power.

6. In the case of listed companies with more than 5,000 Members, an abridged
version of the Notice, listing the items of business and the day, date, time and
venue of the Meeting, should be published in a newspaper having a wide circulation
within such States of India where more than 1,000 Members reside.

7. No business should be transacted at a Meeting if Notice in accordance with this
Standard has not been given.

8. No items of business other than those specified in the Notice should be taken
up for consideration at the Meeting.

9. The Notice should be accompanied by an attendance slip and a Proxy form with
clear instructions for filling, stamping, signing and depositing the Proxy form.

10. A Meeting convened upon due Notice should not be postponed or cancelled.
SPECIMEN NOTICE OF ANNUAL GENERAL MEETING
ABC Limited
(Regd. Office)

Notice is hereby given that the 10th Annual General Meeting of the Company will be

held at its Registered office at................. at 3.00 P.M on............... the......cccoee day
(o) FUUUUURON 2003 to transact the following business.
ORDINARY BUSINESS
1. To receive and adopt the Balance sheet as at.............. and the Profit and Loss
Account for the year ended................. and the Directors’ and the Auditor's
Reports thereon.

2. Todeclare dividend.

3. Toappointadirector in place of Shri X, who retires by rotation and being eligible
offers himself for re-appointment.

4. To appoint auditors to hold office from the conclusion of this meeting and to fix
remuneration.

SPECIAL BUSINESS

5. Toconsider and, if thought fit, to pass with or without modification, the following
resolution as a SPECIAL RESOLUTION:

“Resolved that clause 5 of the Memorandum of Association of the Company be
and is hereby substituted by the following clause 5:

“5. The Authorised Share Capital of the Company is Rs. 90,00,000 (Rupees
ninety lakhs) divided into 30,000 (thirty thousand) Preference shares of Rs.100



Dated:
Place:

Note:
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(Rupees one hundred) each and 6,00,000 (six lakhs) Equity Shares of Rs. 10
(Rupees ten each).”

To consider and, if thought fit, to pass the following resolution as SPECIAL
RESOLUTION:

“Resolved that the Articles of Association of the Company be and are hereby
altered as under:

(@ That Article 4 of the Articles of Association of the Company be and are
hereby substituted by the following:

“4.(@) The Authorised Share Capital of the Company is Rs. 90,00,000
(Rupees ninety lakhs) divided into 30,000 (thirty thousand) Preference shares
of Rs. 100 (Rupees one hundred) each and 6,00,000 (six lakhs) Equity
Shares of Rs. 10 (Rupees ten) each.”

(b) The Preference Shares shall have preferential rights to Dividends and
repayment of Capital and may be issued from time to time on such terms
and conditions as may be decided by the directors.”

By order of the Board of Directors

for ABC Limited
Sd/-
COMPANY SECRETARY

A MEMBER ENTITLED TO ATTEND AND VOTE IS ENTITLED TO APPOINT A
PROXY TO ATTEND AND VOTE INSTEAD OF HIMSELF AND THE PROXY
NEED NOT BE A MEMBER OF THE COMPANY. PROXIES IN ORDER TO BE
EFFECTIVE MUST BE DEPOSITED WITH THE COMPANY NOT LESS THAN
48 HOURS BEFORE THE MEETING.

Dividend, if declared, will be payable on or before............. to those members
whose names appear on the Register of members of the company on...............

Register of members and share transfer books will be closed
from........... 10, (both days inclusive).

Members are requested to:
(@) Notify immediately any change in their addresses to the company.

(b) quote your account number in all correspondence with the company.
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Explanatory Statement Pursuant to Section 173 of the Companies Act, 1956, in
respect of Special Business set out in the Notice

ltem Nos. 5 and 6

As a result of revised Government directions in regard to payment of dividend on
preference shares, it is felt necessary to amend the Capital Clause of the Memorandum
and Articles of Association of the Company. Your directors may decide to issue the
Preference Capital in the near future, and, therefore, the amendment is required in the
Memorandum and Articles of Association of the Company to give powers to directors to
decide the terms of issue keeping in view the latest provisions of the law. Hence this
resolution has been placed before you for your approval with or without any modification.

None of the Directors is concerned or interested in the resolution.

[The items of special business are only indicative. Students may give any other
items. As no mention of the kind of General Meeting is made, students who give the
specimen of notice of extraordinary general meeting, should also be given equal
weightage].

Question 5

Bright Fabrics Ltd. is involved in the business of readymade garments. As a Company
Secretary, you have been asked to prepare a detailed note enumerating the steps to
be taken to comply with the provisions of the Companies Act, 1956 in respect of the
following :

(i) To set-up a mini steel plant; (6 marks)
(i) Tochange the name of the company to Rama Industries Ltd.; and (5 marks)

(iii)  To shift (a) the registered office; and (b) the administrative office of the company
within the same State but under the jurisdiction of different Registrar of
Companies. (5 marks)

Answer 5(i)

Since Bright Fabrics Ltd. is involved in the business of readymade garments, to set
up a mini steel plant, the company needs to amend the objects so as to include setting
up of a mini steel plant as its object in the object clause in the Memorandum of
Association of company.

A company may change its objects as enshrined in its memorandum of association
in accordance with the provisions of Sections 17, 18 and 19 and any other applicable
provisions, if any, of the Companies Act, 1956.

Section 17 of the Act lays down that a company may, by special resolution, alter the
provisions of its memorandum with respect to its objects so far as may be required to
enable it —

(@) tocarry on its business more economically or more efficiently; or
(b) to attain its main purpose by new or improved means; or

(c) toenlarge or change the local area of its operations; or



(o),
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to carry on some business which under existing circumstances may conveniently
or advantageously be combined with the business of the company; or
to restrict or abandon any of the objects specified in the memorandum; or

to sell or dispose of the whole or any part of the undertaking or of any of the
undertakings, of the company; or

to amalgamate with any other company or body of persons.

Section 18 (1) of the Act requires such a company to file with the Registrar a copy
of the special resolution passed by the company within one month from the date of such
resolution. The Registrar shall register the same.

Section 19 of the Act lays down that no such alteration made under Section 17 of
the Act shall have any effect until it has been duly registered in accordance with the
provisions of Section 18.

Procedure for changing objects of a company

In the light of the above provisions of Sections 17, 18 and 19 of the Act, Bright
Fabrics Ltd., is required to adopt the following procedure:

1.
2

Issue notice for a Board meeting in writing to every director of the company

Hold the Board meeting at the appointed time, date and venue to consider and

to -

() Pass aresolution approving the proposed amendments to the objects clause
of the memorandum of association of the company.

(i) Pass another resolution fixing time, date and venue for holding general
meeting of the company for passing a special resolution for change of objects
clause of the memorandum of association of the company.

(i) Approve notice for the general meeting

If the company is a listed company, then the special resolution is to be passed
through postal ballot u/s 192A of the Companies Act, 1956. Further, all the
compliances under various clauses of listing agreement needs to be complied
with.

Issue notice of the general meeting to all the members of the company, its
directors and the auditors.

Hold the general meeting and pass the proposed special resolution.

File with the Registrar of Companies in e-form 23, a copy of the special resolution
passed by the company, together with a copy of the explanatory statement
annexed to the notice of the meeting, within one month of passing of the
resolution.

Obtain from the Registrar of Companies, certificate of registration of the alteration
of the memorandum as per the provisions of section18 of the Companies Act,
1956..

Amend each copy of the memorandum of association of the company available
in the office or in the alternative fresh copies of memorandum of association be
got printed.
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Answer 5(ii)

A company desiring to change its name may do so in accordance with the provisions
of Section 21 of the Companies Act, 1956. The section lays down that a company may,
by special resolution and with the approval of the Central Government signified in writing,
change its name. The power of the Central Government to approve change in the name
has been delegated to Registrar of Companies. However, if the only change required is
the addition thereto or deletion therefrom, of the word “Private”, consequent upon
conversion of a public company into a private company or vice versa, no such approval
of Central Government is required.

In the light of the above provisions of Section 21 of the Act, Bright Fabrics Ltd. has
to take the following procedural steps:

1.

Issue notice in writing to every director of the company for the time being in
India and at his usual address in India to every other director as per the provisions
of Section 286 of the Act.

Hold the Board meeting to —

() consider and approve the proposed name i.e Rama Industries Ltd., by passing
a resolution.

(i) pass another resolution to authorise the Company Secretary/ Director/
managing director/manager to make the required application to the Registrar
of Companies in e-form 1A for seeking availability of the proposed name.

On the authority of the Board resolution, the Company Secretary/Director/
managing director/manager should file the application electronically to the
Registrar.

On receipt of name availability letter from the ROC, to fix time, date and venue
for holding another Board meeting to note the letter received from the ROC, fix
time, date and venue and approve notice for holding a general meeting (annual
or extraordinary) of the shareholders of the company for passing a special
resolution for changing the name of the company; and for passing another special
resolution for altering name clause in the memorandum of association of the
company in accordance with Section 16 of the Act.

Issue notice of the general meeting to all the members of the company, its
directors and the auditors.

Hold the general meeting and pass the special resolutions as contained in the
notice.

File with the ROC e-Form No. 23 with a certified true copy of each special
resolution passed at the general meeting.

Make an application to the concerned Registrar of Companies in e-form 1B for
obtaining Central Government’s approval to the change of name of the company.

On receipt of the Central Government’s approval to the change of name, the
company should surrender to the ROC, the existing Certificate of Incorporation
with a request for the issue of a Fresh Certificate of Incorporation consequent
upon change of name of the company.
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10. Issue a general notice in newspapers informing all concerned, about the change
of name of the company.
11. Inform all concerned persons/authorities about the changed name of the Company.
Answer 5(iii)

To shift the registered office of the company within same State but under the
jurisdiction of different Registrar of Companies, provisions of section 17A of the Companies
Act, 1956 need to be complied with.

According to Section 17A of the Act, a company can not change the place of its
registered office from one place to another from the jurisdiction of one Registrar to
another within the same State wherein more than one Registrars of Companies have
jurisdiction, unless such change is confirmed by the concerned Regional Director.

Hence, a company, shall have to take the following procedural steps is addition to
the steps—

1.

10.

Hold a Board meeting—

() to pass a resolution, for shifting the registered office of the company;

(i) tofix time, date and venue for holding general meeting of the company for
passing a special resolution pursuant to the proviso to Sub-section (2) of
Section 146 of the Companies Act, 1956;

(i) to pass a resolution approving notice of the general meeting

Issue notice of the general meeting to each member, each director and the
auditors of the company.

Hold the general meeting and pass the special resolution as per notice of the
general meeting.

File with ROC within thirty days of passing of the special resolution-

(@) e-Form No. 23 along with a certified true copy of the special resolution
passed at the general meeting.

(b) e-Form No. 18, containing notice of change of registered office.

Issue a general notice by an advertisement in newspaper(s) informing all the
members of the company, and other concerned persons about the change of
registered office of the company.

After holding general meeting, the company should make application to the
Regional Director in the prescribed e-form 1AD for confirmation.

The Regional Director shall pass an order in writing confirming the change,
within four weeks from the date of receipt of application.

The company shall file with the concerned Registrar of Companies, a certified
copy of the confirmation order of the Regional Director within two months from
the date of confirmation order alongwith e-Form No. 61.

The company should obtain a certificate of registration of the confirmation order
from the Registrar of Companies.

The Registrar shall make necessary changes in the register and transfer the
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records to the Registrar of Companies under whose jurisdiction the company
has shifted its registered office.

Shifting of Administrative office does not require any formality under Companies
Act, 1956.

Question 6
As a Company Secretary, what would be your advice on the following situations :

() A 100% subsidiary of a public company, having a paid-up capital of Rs.10
crore, is unable to get a qualified Company Secretary; however, the managing
director of the subsidiary is a qualified Company Secretary and a fellow member
of the Institute of Company Secretaries of India.

(i) Atthe AGM of Azad Ltd., Raghav, the managing director, is to be re-appointed
for a fresh term of 5 years; however, the managing director is not able to make
it to the AGM as his flight is cancelled.

(i) The minutes of the 6th AGM of Broad band Ltd. are ready; however, the company’s
chairman Brij is no more, he passed away 3 days after the AGM.

(iv) Lalit, a director of Rich Look Ltd., is seeking re-election at the company’s AGM.
While the chairman puts the resolution for Lalit’s re-appointment, which has
been duly proposed and seconded, to vote, two shareholders point out to the
chairman that Lalit is disqualified to act as director since Padma Ltd., of which
Lalit is also a director, has failed to repay its depositors for the past 3 years and
the default continues. (4 marks each)

Answer 6(i)
As Company Secretary, my advice in the following situations would be as under:

The subsidiary company should continue its efforts and recruit a qualified secretary
in due course so as to fulfil the requirements of section 383A of the Companies Act,
1956. As an interim measure, the M.D. of the subsidiary may function as Company
Secretary also provided that the number of member on the Board of Director is not less
than 3. Get a Board resolution passed to this effect and take the prior permission of
ROC in this regard.

Answer 6(ii)

The MD’s presence is not required for his re-appointment. Managing Director should
in writing/telephonically explain the reasons for not attending the meeting. The Chairman
may explain his absence, get the resolution proposed and seconded and put it to vote.
The resolution will be carried and would be given effect without his presence in the
meeting.

Answer 6(iii)

Convene a Board Meeting and authorize one of the remaining Directors to sign the
AGM Minutes.

Under Section 193 of the Companies Act, 1956, each page of minutes of proceedings
of a general meeting are required to be initialled or signed and the last page is required
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to be dated and signed by the chairman of the same meeting within the 30 days of
meeting.

In the event of the death of the Chairman, the minutes are required to be signed by
a director who is duly authorised by the Board in its meeting for such purpose.

So, in this case, convene a Board meeting and authorise one of the remaining
directors to sign the AGM minutes.

Answer 6(iv)

By virtue of section 274(1)(g) of the Companies Act, 1956, a person shall not be
capable of being appointed director of a company if such person is already a director of
a public company which failed to repay its deposit or interest thereon on due date or
redeem its debentures on due date or pay dividend and such failure continues for one
year or more.

In the given case Lalit is disqualified under the provisions of section 274(1)(g)(B) of
Act in view of default made by Padma Ltd. in not repaying its depositors for more than
one year. He is seeking re-election at AGM of Rich Look Ltd. As per Companies
(Disqualification of Director u/s 274(1)(g) of the Companies Act, 1956) Rules, 2003,
disqualification on account of section 274(1)(g) shall also apply to the reappointment as
adirector.

Therefore, Lalit cannot be re-elected at the AGM of Rich Look Ltd.
Question 7

(a) Set out the procedure for the appointment and fixation of remuneration of auditors
of a listed company.

(b) A company having a paid-up share capital of Rs.1 crore desires to appoint a
sole-selling agent for Uttar Pradesh region. Detail the procedure to be followed
for making this appointment. (8 marks each)

Answer 7(a)
Appointment of Auditors

(1) According to Section 224(1) of the Companies Act, 1956, every company shall,
at each annual general meeting (AGM), appoint an auditor or auditors to hold
office from the conclusion of that meeting until the conclusion of the next annual
general meeting.

(2) The proviso to the Sub-section (1) of Section 224 lays down that before any
appointment or re-appointment of auditor or auditors is made by any public
company at any AGM, a written certificate shall be obtained from the auditor or
auditors proposed to be so appointed to the effect that the appointment or re-
appointment, if made, will be in accordance with the limits specified in Sub-
section (1B) of Section 224.

(8) Under Section 226(3), none of the following persons shall be qualified for
appointment as auditor of a company:

(@) Abody corporate;
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(b) An officer or employee of the company;

(c) A person who is a partner or who is in the employment of an officer or
employee of the company;

(d) A person who is indebted to the company for more than Rs. 1,000 or who
has guaranteed the repayment of any debt of more than Rs. 1,000 due to
company by a third person;

(e) A person holding any security of that company which carries voting rights
of that company after a period of one year from the date of commencement
of the Companies (Amendment) Act, 2000.

A person shall also not be qualified for appointment as auditor of the company,
if he is disqualified for appointment as auditor of any other body corporate which
is that company’s subsidiary or holding company or subsidiary of that company’s
holding company.

If an auditor becomes disqualified in any of the above ways after his appointment
as auditor, then he shall be deemed to have vacated his office.

According to Section 224(1) of the Companies Act, 1956, every company shall,
after appointing at each annual general meeting (AGM), an auditor or auditors to
hold office from the conclusion of that meeting until the conclusion of the next
annual general meeting, within seven days of the appointment, give intimation
thereof to every auditor so appointed.

Section 224A provides that in the case of a company in which not less than 25
per cent of the subscribed share capital is held, whether singly or in any
combination by:

(@) apublicfinancial institution or Government company or Central Government
or any State Government; or

(b) any financial, or other institution established by any Provincial or State Act
in which State Government holds not less than 51 per cent of the subscribed
share capital; or

(c) anationalised bank or an insurance company carrying on general insurance
business, the appointment or re-appointment at each annual general meeting
of an auditor or auditors shall be made by a special resolution.

Fixation of remuneration of Auditors

Sub-section (8) of section 224 regulates the provisions for fixation of remuneration
of auditors.

In case, an auditor is appointed by the Board or Central Government, then the
remuneration may be fixed by the board or the Central Government, as the case may be
while where an auditor is appointed under section 619 by the Comptroller and Auditor
General of India, then the remuneration shall be fixed by the company in general meeting
or in such manner as the company in general meeting may determine.

Any sums paid by the company in respect of the auditors’ expenses shall be deemed
to be included in the expression “remuneration”.
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Answer 7(b)

Section 294 of the Companies Act, 1956 regulates the appointment, terms and
conditions of appointment of sole selling agents for a company. According to Sub-
section (2) of Section 294AA of the Act, every appointment of a sole selling agentin a
company having paid-up share capital of rupees fifty lakhs or more must be made by
company’s consent to be accorded by a special resolution and approval of the Central
Government.

Procedures for Appointment of Sole Selling Agents

1.

The Board takes steps for selection of sole selling agents either by inserting
advertisements in the newspapers circulating in the areas where the sole selling
agents are to be appointed or through placement agencies, commercial
consultants etc. or through the sources of the directors or by any other lawful
and economical means, if they think it necessary to appoint them for any area
and for any produce.

Having taken a decision to appoint a particular individual, firm or a body corporate
as sole selling agent for a particular area, a draft agreement is drawn up by orin
consultation with the company secretary and/or legal consultants. While drafting
the agreement, the provisions of the Monopolies and Restrictive Trade Practices
Act, 1969 have to be kept in view to make sure that the agreement does not
constitute a monopolistic, restrictive or unfair trade practice.

If the proposed sole selling agent does not have substantial interest in the
company, the directors may appoint the sole selling agent subject to the conditions
as contained in Section 294(2) and Section 294AA, as the case may be,
depending upon the paid-up share capital of the company. However, the
appointment has to be approved at the first general meeting held after the
appointment.

In the present case, previous approval of the members in a general meeting
before the appointment is required to be taken by Board of Directors. For getting
the shareholders’ approval, the Board shall meet and decide the date, time and
place for holding the general meeting and the business to be transacted at the
said meeting.

On the appointed date, time and place, the general meeting is to be held and the
necessary resolution, ordinary or special, as the case may be, is to be passed.

Within thirty days of passing of the resolution, whether ordinary or special, e-
Form No. 23, as prescribed in the Companies (Central Government’s) General
Rules & Forms, 1956, is to be filed electronically with the concerned Registrar
of Companies.

Steps are to be taken for making an application to the Central Government
for seeking its approval to the appointment of the sole selling agent, under
Section 294AA of the Act in Form | as prescribed in Rule 2 of the Companies
(Appointment of Sole Agents) Rules, 1975.

On receipt of approval of the Central Government, the Board of directors is to
consider the same and effect changes in the terms and conditions of appointment
of the sole selling agent, if any, subject to which the Government’s approval has
been granted.
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9. Where the appointee has a substantial interest in the company, prior approval of
the Central Government has to be secured for which an application is to be
made to the Central Government in Form |, as mentioned earlier.

Question 8
Write short notes on the following :
(i) Filing of documents electronically
(i) Inter-corporate loans
(iii)  Official liquidator
(iv) Defunct companies. (4 marks each)
Answer 8(i)
Filing of documents electronically

Filing and registration of documents is a statutory requirement under the Companies
Act, 1956. Prior to the launch of MCA-21 project (e-governance Project) by Ministry of
Company Affairs, the documents/forms were filed manually at the ROC offices. The
Central Government has amended the Companies (Central Government’s) General Rules
and Forms 1956 vide Notification No. GSR 56(E) dated 10th February, 2006 and notified
e-forms to enable electronic filing of documents. Rule 3 of Companies (Central
Government’s) General Rules and Forms (Amendment) Rules, 2006 provides that the
forms prescribed in Annexure A of the Rules may be filed through electronic media or
through any other computer readable media as referred under Section 610A of the
Companies Act, 1956.

The scope of MCA-21 project covers only the offices of ROCs, Regional Directors,
and the Headquarters at New Delhi. It does not include other offices of MCA like Official
Liquidators, Company Law Board/Tribunal and Courts.

An e-form is only a re-engineered conventional form notified and represents a
document in electronic format for filing with MCA authorities through the Internet. This
may be either a form filed for compliance or information purpose or an application seeking
approval from the MCA.

Note : The e-forms are being constantly revised to be compatible with the technical
requirements. The updated forms are available at the website of MCA
(www.mca.gov.in).

Answer 8(ii)
Inter-Corporate Loans

The law relating to inter-corporate loans and investments is governed by
Section 372A of the Companies Act, 1956. A public limited company is allowed to make
aloan to orinvest in the securities of any other company to the extent of 60% of its paid-
up share capital and free reserves or 100% of its free reserves, whichever is more.
Loans/investments in excess of these limits may be made with the prior approval of the
shareholders by means of a Special Resolution. Consent of the Board for any loan or
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investment proposal should be unanimous consent of all the Directors present at the
meeting. No loan shall be made at a rate of interest lower than the prevailing bank rate.
A company that has defaulted in the repayment of Public Deposits or interest thereon
shall not make any loan till such default is subsisting. The provisions of Section 372A
do not apply to —

(i

a private company, unless it is a subsidiary of a public company;
loans from a holding company to its wholly owned subsidiary;
investments made by investment companies;

investments made in pursuance of rights issue.

Answer 8(iii)
Official Liquidator

For the purposes of winding up of a company by the Tribunal*, there shall be an
official liquidator who may be appointed from a panel of professional firms of chartered
accountants, advocates, company secretaries, costs and works accountants or firms
having a combination of these professions, which the Central Government shall constitute
for the Tribunal*or may be a body corporate consisting of such professionals as may be
approved by Central Government from time to time or may be a whole-time or a part
time officer appointed by Central Government. The terms and conditions for the
appointment of the official liquidator and the remuneration payable to him shall be approved
by the Tribunal* subject to a maximum remuneration of 5% of the value of debt recovered
and realisation of sale of assets and approved by the Central Government in accordance
with the rules made by in this behalf. Where the Official Liquidator is an Officer appointed
by the Central Government may also appoint, if considered necessary, one or more
Deputy Official Liquidators or assistant official liquidator to assist the official liquidator.

There is an Official Liquidator attached to each High Court, and appointed by the
Central Government for the purpose of winding up the affairs of companies in liquidation.
He is partly under the control of the High Court and partly under the Company Law
Board [Section 448]. When an order has been made for the winding up of a company,
the Official Liquidator by virtue of his office becomes the liquidator of the Company
[Section 449]. He conducts the proceedings in winding up the company and perform
such duties in reference thereto as the Tribunal* may impose and as required by the Act
(Section 451). By virtue of Sections 497 and 509, the dissolution of a company which is
being wound up voluntarily will not take place until the Official Liquidator has scrutinised
the books and papers of the company and reports to the Tribunal* that its affairs have
not been conducted in a manner prejudicial to the interest of its members and the public
interest.

* Substituted for ‘Court’ by the Companies (Second Amendment) Act, 2002. However,
the Amendment Act has not been become effective as yet.

Answer 8(iv)
Defunct Companies

A defunct company means a company which never commenced business or which
is not carrying business and has either no assets or has such assets as shall not be
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sufficient to meets the cost of liquidation. In terms of Section 560 if a company has
ceased to carry on business the Registrar may strike it off the Register as defunct
company. The procedure regarding dissolution of defunct companies as contained in
Section 560, is as follows:

1.

Where the Registrar has reasonable cause to believe that a company is not
carrying business or in operation, he shall send a letter to the company by post,
inquiring whether the company is carrying on business or in operation.

If the Registrar does not within one month of sending the letter receive any
answer thereto, he shall within fourteen days after the expiry of the month, send
to the company by post a registered letter referring to the first letter and stating
that no answer thereto has been received and that if no reply is received within
a period of further one month, the name of the company will be strike off the
Register after publication of notice in the Official Gazette.

If the Registrar either receives an answer from the company to the effect that it
is not carrying on business or is not in operation or does not within one month
after sending the second letter receive any answer, he may publish in the Official
Gazette and send to the company by registered post a notice that at the expiration
of three months from the date of that notice, the name of company unless
cause is shown to the contrary be struck off the Register and will be dissolved.

At the expiry of period mentioned in the notice, and if cause to the contrary is
not shown by the company, the Registrar shall strike the name of the company
off the Register and publish a notice to that effect in Official Gazette. On the
publication of this notice, the company shall stand dissolved.




ECONOMIC, LABOUR AND INDUSTRIAL LAWS
Time allowed: 3 hours Maximum marks : 100
NOTE : Answer SIX questions including Question No. 1 which is COMPULSORY.
Question 1

With reference to the relevant legal enactments, write short notes on any five of the
following :

(i) Cartels
(i)  Principles governing temporary injunction
(i) - Powers of the RBI to compound contraventions of foreign exchange transactions.
(iv) Impact of money laundering on development
(v) Secrecy of certain inventions
(vi) Restrictions on acceptance of foreign hospitality. (83 marks each)
Answer 1(i)
Cartels

Under the MRTP Act, 1969 the term ‘cartel’ was not explicitly defined. The implicit
reference to “Cartel” in Section 33(1)(d) has been replaced by explicit definition of “Cartel”
under the Competition Act, 2002. “Cartel” as defined under Section 2(c) of the Competition
Act, 2002 includes an association of producers, sellers or distributors, traders or service
providers who, by agreement amongst themselves, limit, control or attempt to control the
production, distribution, sale or price of or, trade in goods or provision of services.

Section 3 (3) of the Competition Act prohibits any anti-competitive agreements or
decisions taken by Cartels which;

(@) directly or indirectly determines purchase or sale prices;

(b) limits or controls production, supply, markets, technical development, investment
or provision of services;

(c) shares the market or source of production or provision of services by way of
allocation of geographical area of market or type of goods or services or number
of customers in market or in any other similar way;

(d) directly or indirectly results in bid rigging or collusive bidding.

The above situations are deemed to have appreciable adverse effect on competition.
However any agreement entered into by way of joint venture, which increases the efficiency
in production, supply or distribution, storage, or control of goods or provision of services,
has not been construed to be anti-competitive having appreciable adverse effect on
competition.
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Answer 1(ii)

Courts take into account following well settled principles governing temporary
Injunction-

(i)

(ii)

(il

Prima facie case

The existence of the prima facie right and infraction of the enjoyment of property or
the right is a condition for the grant of temporary injunction. Prima facie case is not to
be confused with prima facie title which has to be established, on evidence at the
trial. Prima facie case is a substantial question raised, bona fide, which needs
investigation and a decision on merits. Satisfaction that there is a prima facie case
by itself is not sufficient to grant injunction.

Irreparable injury

The Court has to satisfy itself that non-interference by the Court would result in
“irreparable injury” to the party seeking relief and that there is no other remedy available
to the party except one to grant injunction and the party needs protection from the
consequences of apprehended injury or dispossession. Irreparable injury, however,
does not mean that there must be no physical possibility of repairing the injury, but
means only that the injury must be a material one, namely one that cannot be
adequately compensated by way of damages.

Balance of convenience

The third condition is that “the balance of convenience” must be in favour of granting
injunction. The Court while granting or refusing to grant injunction should exercise
sound judicial discretion to find the amount of substantial mischief or injury which is
likely to be caused to the parties, if the injunction is refused and compare it with that
it is likely to be caused to the other side if the injunction is granted. If on weighing
competing possibilities or probabilities of likelihood of injury and if the Court considers
that pending the suit, the subject-matter should be maintained in status quo, an
injunction would be issued.

Thus the Court has to exercise its sound judicial discretion in granting or refusing the

relief of ad interim injunction pending the suit.

Answer 1(iii)

Rule 4 of the Foreign Exchange (Compounding Proceedings) Rules, 2000 empowers

the RBI to compound only quantifiable contravention committed by any person of the
provisions of Section 7 or Section 8 or Section 9, or Third Schedule to the Foreign
Exchange Management (Current Account Transactions) Rules, 2000 in the following
manner:

(@ where the sum involved in such contravention is five lakhs rupees or below, by
the Assistant General Manager of the Reserve Bank of India;

(b) where the sum involved in such contravention is more than rupees five lakhs but
less than rupees twenty lakhs by the Deputy General Manager of Reserve Bank
of India;

(c) where the sum involved in the contravention is rupees twenty lakhs or more but
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less than rupees fifty lakhs by the General Manager of Reserve Bank of India;
and

(d) where the sum involved in such contravention is rupees fifty lakhs or more, by
the Chief General Manager of the Reserve Bank of India.

Answer 1(iv)
Impact of Money Laundering on Development

The possible social, economic and political effects of money laundering, if left
unchecked or dealt with ineffectively, are serious. Through the process of money laundering,
organised crime can infiltrate financial institutions, acquire control of large sectors of the
economy through investment, or offer bribes to public officials and indeed governments.
Thus, the economic and political influence of criminal organisations can impact the social
fabric, ethical standards and ultimately the development of a country.

Answer 1(v)
Secrecy of Certain Inventions

Chapter VIl of the Patents Act, 1970 containing Sections 35-40 provides for secrecy
of certain inventions. These sections empower the Central Government to use such
inventions for security of the Country and also empower it to prohibit the publication of
the information relating to such inventions by any person. Section 35 deals with secrecy
directions relating to inventions relevant for defence purposes. Section 36 provides for
periodical review of secrecy directions, Section 37 deals with consequences, Section 38
deals with revocation, Section 39 prohibits residents from applying for patent outside
India without the prior permission and Section 40 deals with liabilities.

Answer 1(vi)
Restrictions on Acceptance of Foreign Hospitality

Section 9 of the Foreign Contribution (Regulation) Act, 1976 prohibits acceptance of
foreign hospitality by certain persons except with the prior permission of the Central
Government. Accordingly, no member of a Legislature, office bearer of a political party,
Judge, Government servant or employee of a corporation shall, while visiting any country
or territory outside India accept, without the prior permission of the Central Government
any foreign hospitality. However, it shall not be necessary to obtain any such permission
for an emergent medical aid needed on account of sudden iliness contracted during the
visit outside India. But, where such hospitality has been received, the person receiving
such hospitality is under obligation to intimate, within one month from the date of receipt
of such hospitality, to the Central Government as to the receipt of such hospitality and
the source from which and the manner in which such hospitality was received by him.

The Central Government has granted general exemption to members of delegations
sponsored by the Central Government from seeking prior permission for acceptance of
foreign hospitality while visiting any country or territory outside India. Similarly, Government
servants and employees of the Corporation have also been granted exemption from
seeking prior permission of the Central Government for acceptance of foreign hospitality
while visiting any country or territory outside India, in pursuance of bilateral agreement
between the Government of India and the Government of any foreign country, duly approved
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by the Department of Economic Affairs and/or for attending long- term/short-term training
programme duly approved by the Department of Personnel Affairs.

Question 2

(a) “Every trade practice, which is in restraint of trade, is not necessarily a restrictive
trade practice.” Comment. (3 marks)

(b) Do the following amount to restrictive or unfair trade practices ? Give reasons in
respect of your answer and mention decided case law, if any :

(i) A company engaged in the business of manufacture of electronic goods
withholds supplies to one of its dealers for reason of delayed payments by
the dealer for the goods supplied earlier.

(i) An advertisement in a leading newspaper stated that TV sets are being
manufactured by the company in collaboration with a foreign company even
though the government had not permitted any foreign collaboration for TV
manufacture.

(i) A newspaper offered insurance cover to its existing and future subscribers
without receiving any extra amount for newspaper or any premium.

(2 marks each)

(c) Mention the provisions of the Competition Act, 2002 relating to regulation of
combinations. (8 marks)

(d) Write a short note on ‘special economic zones’ (SEZs). (8 marks)

Answer 2(a)

Every trade practice, which is in restraint of trade, is not necessarily a restrictive
trade practice particularly in view of the exhaustive definition of ‘restrictive trade practice
as given in Section 2(0) of MRTP Act, 1969. The definition of ‘restrictive trade practice
being exhaustive, not inclusive, is result oriented, i.e. the restriction must have the actual
or likely effect of restricting, distorting or preventing competition.

In terms of Section 2 (0) of the MRTP Act,1969 the term restrictive trade practice
has been defined to mean a trade practice which has, or may have, the effect of preventing,
distorting or restricting competition in any manner and in particular:

() which tends to obstruct the flow of capital or resources into the stream of
production: or

(i) which tends to bring about manipulation of prices, or conditions of delivery or to
effect the flow of supplies in the market relating to goods or services,

in such a manner as to impose on the consumers unjustified costs or restrictions.
Answer 2(b)(i)

In re Pieco Electronics & Electricals Ltd. [RTP Enquiry No. 34/1984, order dated 5-
6-1984] a dealer of the company complained to the Commission that the company was
withholding supplies of goods to him. On inquiry, it was found that the supplies were
withheld on account of delayed payments and failure to furnish declarations in form ‘E’ for
exemption in the payment of sales tax despite repeated reminders by the company. The
dealership agreement, inter alia provided that “All Company’s products to be supplied
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under this Agreement shall be paid of in cash upon delivery............. ”. As the dealer’s
conduct was not free from blame, the Commission came to the conclusion that the
Company was not indulging in restrictive trade practice.

In view of the aforesaid legal position, the withholding of supplies by a company
engaged in the business of manufacture of electronic goods to one of its dealers for
reason of delayed payments is not a restrictive trade practice.

Answer 2(b)(ii)

In Kingston Electronics Pvt. Ltd. (UTP Enq. No. 184 of 1986 dt. 27.1. 1989) the
Commission held that a representation in an advertisement which created an impression
on the public mind that the television sets manufactured or assembled by the company
were being manufactured in collaboration with a foreign company was misleading in as
much as the Government had not permitted any foreign collaboration for TV manufacture.
Pointing out that such a misleading representation in the ultimate analysis caused loss or
injury to the consumer, the Commission passed a cease and desist order in this case.

In view of the aforesaid case law, issue involved in the present case is unfair trade
practice u/s 36 A (1) of MRTP Act,1969.

Answer 2(b)(iii)

Facts of the case are similar to that of DG (I&R) v. Malyala Manorama (1999) 35
CLA 48, the MRTP Commission held that an essential ingredient of an unfair trade practice
is that it must be prejudicial to public interest or the interest of consumers generally. A
newspaper which offers insurance cover to its existing and future subscribers without
paying any extra amount for newspaper or premium cannot fall foul of Section 36A as it
is not prejudicial to anyone.

In view of the aforesaid case law, issue involved in the present case is not unfair
trade practice u/s 36 A of the MRTP Act, 1969.

Answer 2(c)
Regulation of Combinations

Regulation of Combinations is one of the core provisions of the Competition Act,
2002. Section 5 of the Competition Act, 2002 provides that acquisition of one or more
enterprises by one or more persons or merger or amalgamation of enterprises shall be a
combination of such enterprises and persons or enterprises which are above the certain
prescribed size in terms of (a) assets or (b) turnover as provided under section 5.

Section 6 of the Competition Act, 2002 provides that any person or enterprise entering
into a combination which causes or is likely to cause an appreciable adverse effect on
competition within the relevant market in India and if such a combination is formed, it
shall be void. However, in terms of Section 6 (4), provisions relating to regulation of
Combinations shall not apply to share subscription or financing facility or any acquisition,
by a public financial institution, foreign institutional investor, bank or venture capital fund,
pursuant to any covenant of a loan agreement or investment agreement.

Section 6(2) of the Act, gives an option to any person or enterprise, who or which
proposes to enter into any combination, to give a notice of forming a combination to the
Commission, in the form, prescribed and submit the form together with the fee prescribed
by regulations.
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Answer 2(d)

SPECIAL ECONOMIC ZONES

Special Economic Zones (SEZ) are growth engines that can boost manufacturing,
augment exports and generate employment. The private sector has been actively
associated with the development of SEZs. The SEZs require special fiscal and regulatory
regime in order to impart a hassle free operational regime encompassing the state of the
art infrastructure and support services.

The Government of India had announced a Special Economic Zone scheme in April,
2000 with a view to provide an internationally competitive environment for exports. The
objectives of Special Economic Zones include making available goods and services free
of taxes and duties supported by integrated infrastructure for export production, expeditious
and single window approval mechanism and a package of incentives to attract foreign
and domestic investments for promoting export-led growth. Foreign Trade Policy explains
the policy of the government relating SEZs and the law relating thereto is contained in
Special Economic Zones Act, 2005.

Eligibility

Special Economic Zone (SEZ) is a specifically delineated duty free enclave and are
deemed to be foreign territory for the purposes of trade operations and duties and
tariffs. Goods and services going into the SEZ area from DTA are treated as exports and

goods coming from the SEZ area into DTA are treated as if these are being imported.
SEZ units may be set up for manufacture of goods and rendering of services.

Management of SEZ

SEZ has been put under the administrative control of the Development Commissioner.
All activities of SEZ units within the Zone, unless otherwise specified, including export
and re-import of goods have been permitted through self-certification procedure.

Entitlement for SEZ Developer

For development, operation and maintenance of infrastructure facilities in SEZs, as
developer is eligible for the following entitlements
a
b
c) Exemption from Service tax.
d) Exemption from CST.

) Income tax exemption as per 80 IA of the Income Tax Act.
) Import/ procure goods without payment of Customs/Excise duty.
)

(
(
(
(
Question 3

(a) With reference to the relevant provisions of the Foreign Exchange Management
Act, 1999 and the Foreign Exchange Management Regulations, 2000, advise on
the following :

(i) Crescent Ltd. is interested in issuing shares under the Employees Stock
Option Scheme to persons resident outside India.

(i) Mozart Ltd., an Indian company, after winning the bid, intends to approach
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the authorised dealer for remittances towards acquisition of the foreign
company.

(i) A mutual fund, registered in India, is interested to invest in the rated bonds
of a listed overseas company which has shareholding of 5% in a listed
Indian company.

(iv) Somesh, a person resident in India, availed of US$3,000 for his one month’s
private visit to USA in June, 2006. He intends to make another private visit
to Europe for one month in December, 2006 and avail of US$4,000.

(2 marks each)

(b) Mention the classes of capital account transactions which are permissible to the
persons residentin  India under the Foreign Exchange Management (Permissible

Capital Account Transactions) Regulations, 2000. (4 marks)
(c) Write a brief note on ‘competition advocacy’ under the Competition Act, 2002.
(8 marks)
Answer 3(a)(i)

Crescent Ltd. can issue shares under Employees Stock Options Scheme to Persons
Resident Outside India if it complies with the following provisions:

An Indian company may issue shares under the Employees Stock Options Scheme,
by whatever name called, to its employees or employees of its joint venture or wholly
owned subsidiary abroad who are resident outside India, directly or through a Trust, provided
the scheme has been drawn in terms of regulations issued by SEBI; and face value of the
shares to be allotted under the scheme to the non-resident employees does not exceed
5% of the paid-up capital of the issuing company.

In this context, the Trust and the issuing company has been put under obligation to
ensure that value of shares held by persons resident outside India under the scheme
does not exceed the specified limit.

Answer 3(a)(ii)

Mozart Ltd., an Indian Company after winning the bid, intending to approach the
authorized dealer for remittances towards acquisition of the foreign company is required
to follow the procedure provided as under:

Authorised dealer, on being approached by an Indian Party eligible to make investment
outside India, may allow remittance towards earnest money deposit or issue a bid bond
guarantee on its behalf for participation in bidding or tender procedure for acquisition of a
company incorporated outside India.

On the Indian Party winning the bid the authorised dealer may allow further remittances
towards acquisition of the foreign company, subject to the specified ceilings; and the
Indian Party shall submit through the authorised dealer concerned a report to the Reserve
Bank in Form ODA within 30 days of effecting the final remittance.

However, for participation in bidding or tender procedure for acquisition of a company
incorporated outside India which does not fall within the above criteria, the Reserve Bank
may, on applicationin Form ODI, allow remittance of foreign exchange towards earnest
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money deposit or permit the authorised dealer in India to issue a bid bond guarantee,
subject to such terms and conditions as it may stipulate.

Answer 3(a)(iii)

A person resident in India, being an individual or a listed Indian company or a mutual
fund registered in India, may invest in the shares and rated bonds/fixed income securities
of an overseas company which is listed on a recognised stock exchange and has a share
holding in its name of not less than 10% in any listed Indian company as on 1st January
of the year of investment. Provided that

() inthe case of investment by the listed Indian company, the investment shall not
exceed 25% of its net worth shown in its latest audited balance sheet;

(i) inthe case of investment by Mutual Fund, the investment shall not exceed the
ceiling stipulated by Securities & Exchange Board of India (SEBI) from time to
time;

(iii) every transaction relating to purchase and sale of shares or bonds/ securities of
the overseas company shall be routed through the designated branch of an
authorised dealer in India.

Answer 3(a)(iv)

Rule 5 of Foreign Exchange Management (Current Account Transactions) Rules,
2000 prohibits the drawal of foreign exchange without the prior approval of the Reserve
Bank exceeding US$ 10,000 or its equivalent in one calendar year, for one or more
private visits to any country (except Nepal and Bhutan).

Answer 3(b)

Classes of Capital Account Transactions of Persons Resident in India

() investment by a person resident in India in foreign securities.

(i) foreign currency loans raised in India and abroad by a person resident in India;
)
)

transfer of immovable property outside India by a person resident in India;

(i
(iv) guarantees issued by a person resident in India in favour of a person resident
outside India;

(v) export, import and holding of currency/currency notes;

(vi) loans and overdrafts by a person resident in India from a person resident outside
India;

(vii) maintenance of foreign currency accounts in India and outside India by a person
resident in India;

(viii) taking out of insurance policy by a person resident in India from an insurance
company outside India;

(ix) loans and overdrafts by a person resident in India to a person resident outside
India;

(x) remittance outside India of capital assets of a person resident in India;

(xi) sale and purchase of foreign exchange derivatives in India and abroad and
commodity derivatives abroad by a person resident in India.



49 IELIL-December 2006

However with effect from February 5, 2004 a resident individual may draw subject to
the provisions of the Act or the rules or regulations or directions or orders made or issued
thereunder, from an authorized person foreign exchange not exceeding USD 25000 per
calendar year for a capital account transaction specified in Schedule I; where the drawal
of foreign exchange by a resident individual for any capital account transaction specified
in Schedule | exceeds USD 25,000 per calendar year, the limit specified in the regulations
relevant to the transaction shall apply with respect to the drawal.

It is to be noted that no part of the foreign exchange of USD 25,000 drawn under
aforementioned points can be used for remittance directly or indirectly to countries notified
as non-co-operative countries and territories by Financial Action Task Force (FATF) from
time to time and communicated by the Reserve Bank of India to all concerned.

Answer 3(c)

Competition Advocacy

Under Section 49 of the Competition Act,2002,the Central Government may seek the
opinion of the CCI on the possible effects of the policy on competition. In this context
section 49 envisages that while formulating a policy on the competition, the Central
Government may make a reference to the Commission for its opinion on possible effect
of such a policy on the competition.

On receipt of such a reference, the Commission is required to, give its opinion to the
Central Government, within sixty days of making such a reference and the latter may
formulate the policy as it deems fit. The role of the Commission is advisory and the
opinion given by the Commission is not binding upon the Central Government in formulating
such a policy. The Commission has also been assigned the role to take prescribed suitable
measures for—

(@) promotion of competition advocacy;

(b) creating awareness about the competition; and

(c) imparting training about competition issues.

The creating awareness about benefits of competition and imparting training in

competition issues is expected to generate conducive environment to promote and foster
competition, which is sine-qua non for accelerating economic growth.

Question 4
(a) Mention the provisions of the Trade Marks Act, 1999 regarding infringement of
registered trade marks.

(b) Elaborate the powers of copyright owner in the event of infringement of his rights
under the Copyright Act, 1957.

(c) State any five important grounds on which the grant of patent can be opposed
under the Patents Act, 1970. (5 marks each)
Answer 4(a)

Section 29 of Trademarks Act, 1999 dealing with infringement of trade marks, explicitly
enumerates the grounds which constitute infringement of a trademark. This section lays
down that when a registered trade mark is used by a person who is not entitled to use
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such a trade mark under the law, it constitutes infringement. This section clearly states
that a registered trade mark is infringed, if

(@) the mark is identical and is used in respect of similar goods or services; or

(b) the markis similar to the registered trade mark and there is an identity or similarity
of the goods or services covered by the trade mark; or

(c) thetrade mark is identical and is used in relation to identical goods or services;

and that such use is likely to cause confusion on the part of the public or is likely to be
taken to have an association with the registered trade mark. Additionally, in respect of
cases falling in category (c) above, there will be a legal presumption of likelihood of
confusion on the part of the public.

Answer 4(b)

Section 54 of the Copyright Act,1957 defines the term owner of copyright.
Section 55 provides for the civil remedies for infringement of copyright and entitles the
owner of the copyright to all such remedies by way of injunction, damages, accounts and
otherwise as may be conferred by law for the infringement of copyright. Section 58
entitles the owner of the copyright to initiate proceedings for the possession of infringing
copies and other materials related thereto. In this context, the section clarifies that all
infringing copies of any work in which copyright subsists and all plates used or intended
to be used for the production of such infringing copies shall be deemed to be the property
of the owner of the copyright.

Answer 4(c)
Section 25(1) stipulates the following grounds for opposition to grant of patent :

() the applicant for the patent or the person under or through whom he claims,
wrongfully obtained the invention or any part thereof from him or from a person
under or through whom he claims;

(i) the invention so far as claimed in any claim of the complete specification

(@) has been published before the priority date of the claim in any specification
filed in pursuance of an application for a patent made in India on or after
January 111912; or in India or elsewhere, in any other document;

(b) is claimed in a claim of a complete specification published on or after the
priority date of the applicants claim and filed in pursuance of an application
for a patent in India, being a claim of which the priority date is earlier than
that of the applicants claim;

(c) was publicly known or publicly used in India before the priority date of that
claim.

(iii) the subject of any claim of the complete specification is not an invention or is not
patenatable under the Act.

(iv) the complete specification does not sufficiently and clearly describe the invention
or the method by which it is to be performed;
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(v) the applicant has failed to disclose to the Controller the required information or
has furnished the information which in any material particular is false to his
knowledge;

(vi) inthe case of a convention application, the application is not made within twelve
months from the date of the first application for protection for the invention made
in a convention country by the applicant or a person from whom he derives title,
but on no other ground.

In terms of Patents (Amendment) Act, 2002, two more grounds of opposition have
been inserted, namely—

(@) The complete specification does not disclose or wrongly mentions the source or
geographical origin or biological material used for the invention.

(b) The invention so far as claimed in any claim of the complete specification is
anticipated having regard to knowledge, oral or otherwise, available within any
local or indigenous community in India or elsewhere.

In this context, an invention relating to a process for which a patent is claimed is
deemed to have been publicly known or publicly used in India before the priority date of
the claim, if a product made by that process had already been imported into India before
that date, except where such importation has been for the purpose of reasonable trial or
experiment only.

Question 5

(a) Chhote Lal, a customer of a bank, while waiting to deposit cash of Rs.45,000 at
the bank counter was robbed of his bag containing cash by a person who confronted
him with a revolver. The bank security guard did not catch the person even when
he was alerted by Chhote Lal. Chhote Lal filed a complaint with the District
Forum against the bank for deficiency in service and sought relief. Will he
succeed? (5 marks)

(b) Do the following transactions amount to contravention of the Foreign Contribution
(Regulation) Act, 1976 ? Give reasons in support of your answer and refer to
relevant provisions :

(i) Abhay, general secretary, Loktantrik Sangathan, Moradabad (UP) receives a
sum of US$1,000 by way of payment in the ordinary course of business
transacted by him outside India.

(i) Avtar, a government servant, is in receipt of contribution by way of gift as a
member of Indian delegation.

(iii)  Vidur, a District and Sessions Judge, accepts a diamond studded watch
from his relative residing in UK.

(iv) Sanjay, a private school teacher, is given a gift by his student living in USA
for his personal use and the market value of the article is Rs.2,200 only.

(v) Sarva Kalyan Morcha, an organisation pursuing a definite social programme,
is in receipt of $5,000 from a charitable trust in Canada. (1 mark each)
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(c) A newly-wedded couple Anand and his wife Anjali had gone to Kathmandu for
their honeymoon. They could not return in time to attend the reception as the
airline authorities failed to inform them about cancellation of their return flight.
They lodged a complaint with the consumers’ forum for grant of compensation.
However, the airlines authorities pleaded that the mistake was on the part of
their agent whom the airlines authorities had informed about the cancellation of
the flight. Will they succeed in getting compensation ? Give reasons in support
of your answer. (5 marks)

Answer 5(a)

Facts of this problem are similar to Col. D. S Sachar (Retd.) v. Punjab and Sind Bank
[2005 CTJ 990 (CP) (NCDRC)]wherein petitioner visited the Bank to deposit an amount
of Rs.45,000 in his current account. However, before he could deposit that amount, a
miscreant allegedly snatched it from the petitioner inside the bank premises and fled
away leaving him flabbergasted.

In this case, setting aside the order of State Commission, National Commission
observed that ensuring safety of the money to be deposited and/or withdrawn inside the
bank premises is impliedly part of the service which the bank renders to its customers.

It was held that bank was deficient in service in view of the fact that bank’s gunman
and/or any other employee made no attempt whatsoever to approach the snatcher of the
money. Hence, bank was directed to pay the amount of Rs.45,000 to the petitioner with
interest and cost.

In view of the aforesaid caselaw, Chhotelal will succeed in claiming compensation
against bank for deficiency in service under Consumer Protection Act,1986.

Answer 5(b)

Section 4(1) of the Foreign Contribution (Regulation) Act, 1976, imposes restrictions
on acceptance of foreign contribution by candidate for election, correspondent,
columnist, cartoonist, editor, owner, printer or publisher of a registered newspaper,
judge, government servant or employee of any corporation, member of any legislature,
and political party or office-bearer thereof. A corporation for the above purpose means
a corporation owned or controlled by Government and includes a Government company
as defined in Section 617 of the Companies Act, 1956.

Section 8 contains exemptions to the prohibition on the acceptance of foreign
contribution by any person specified in Section 4. Accordingly, Section 8 allows the
acceptance of foreign contribution by the persons specified in Section 4, subject to the
provisions of Section 10 and where such contribution is accepted by him.

() Section 8 (b) of the Foreign Contribution (Regulation) Act, 1976 provides that
contribution by way of payment, in the course of international trade or commerce,
or in the ordinary course of business transacted outside India is exempt from
prohibition on the acceptance of foreign contribution by persons specified under
section 4.

Hence, sum of US $ 1,000 received as payment in the ordinary course of business
transacted outside India by Abhay ,general secretary, Loktantrik sangathan ,
Moradabad (UP) is valid in view of aforesaid law.
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(i) Section 8 (d) of the Foreign Contribution (Regulation) Act, 1976 allows the
contribution by way of a gift or presentation to a person as a member of any
Indian delegation, provided that such gift or present was accepted in accordance
with the regulations made by the Central Government with regard to the acceptance
or retention of such gift or presentation.

Hence, transaction by Avtar, a government servant, in receipt of contribution by
way of gift as a member of Indian delegation will be valid if he satisfies the
provisions of Section 8 (d) of the Foreign Contribution (Regulation) Act, 1976.

(i) Section 8 (e) of the Foreign Contribution (Regulation) Act, 1976 allows the
acceptance of contribution from a relative with the previous permission of the
Central Government. However no such permission is required if the amount of
foreign contribution received from relative does not exceed in value, eight thousand
rupees per annum and an intimation to this effect is given to the Central
Government as to the amount received, the source from which and the manner
in which it was received and the purpose for which and the manner in which it
was utilised by him.

Hence, the acceptance of a diamond studded watch by Vidur, a District & Sessions
Judge from his relative residing in UK will be valid if he satisfies the provisions of
Section 8 (e) of the Foreign Contribution (Regulation) Act, 1976.

(iv) In terms of Section 8 (e) of the Foreign Contribution (Regulation) Act, 1976,
Sanjay, may accept the gift from his student residing in US, provided he satisfies
the stipulated conditions under the Act.

(v) Sarva Kalyan Morcha, an organization pursuing a definite social programme,
may receive $5,000 from a charitable trust in Canada in terms of Section 6 of the
Foreign Contribution (Regulation) Act, 1976.

Section 6 permits receipt of foreign contribution by certain associations not being
those covered by Section 5 of the Act. The associations covered under Section
6 are associations having a definite cultural, economic, educational, religious or
social programme. Receipt of foreign contribution by any such association is
permitted only if it registers itself with the Central Government in accordance
with the Foreign Contribution (Regulation) Rules. Moreover, every such association
is required, within the prescribed time and manner to give an intimation to the
Central Government regarding:

(@) amount of foreign contribution received;

(b) source of such foreign contribution;

(c) manner in which such contribution was received;
(d) purpose for which such contribution was utilised;
(e) the manner in which such contribution was utilised.

Answer 5(c)

In the case of M/s. Indian Airlines, Delhi & Ors. v. S.N. Seth & Ors [ FIRST
APPEAL NO. 495 OF 1997]the Continental Travel Service (Delhi) Pvt. Ltd., an agent, of
Indian Airlines issued confirmed ticket from Lucknow to Delhi on a day when there was
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no flight. Setting aside the order of the State Commission and dismissing the appeal with
cost NCDRC held that itis a clear case of deficiency in service for which Indian Airlines,
the principal is liable.

The National Commission held that travel agent is the agent of the Indian Airlines
and it acts on behalf of its principal, the Indian airlines. If for any negligent act of agent
loss is caused to the third party principal is certainly liable. By issuing air ticket on
behalf of the Indian Airlines a contract has been entered into between Customer and
Indian airlines. In such circumstances principal would certainly be bound by the terms
of the contract.

NCDRC relied on Supreme Court decision in Marine Container Services South Pvt.
Ltd. v. GO GO Garments - (1998) 3 SCC 247 wherein SC observed that Contract
Act applies to the complaints filed under the Consumer protection Act, 1986. The Supreme
Court observed that “We are not a little surprised to read that the Contract Act does not
apply to complaints filed under the Consumer Protection Act. The Contract Act applies
to all the litigants before the Commission under the Consumer Protection Act included.
Whether in proceedings before the Commission or otherwise, an agent is entitled to
invoke the provisions of Section 230 of the Contract Act and, if the facts found support
him, his defence based thereon cannot be brushed away.

In view of the aforesaid decision, Anand and Anjali can succeed in their claim for
compensation against Airline Authorities under Consumer Protection Act for deficiency
in service. As the agent acted negligently, Airline Authorities are liable as principal for the
loss to third party.

Question 6
(a) Enumerate the main provisions of the Public Liability Insurance Act, 1991.
OR
Write a brief note on the principles of sustainable living.

(b) Mention the provisions of the Environment Protection Rules, 1986 regarding
environmental clearance and location of industries.

(c) Describe briefly the procedure to be adopted when a sample of water from any
trade effluent, which is passing from any plant into a stream or well, is taken for
analysis under the Water (Prevention and Control of Pollution) Act, 1974.

(5 marks each)

Answer 6(a)

The Public Liability Insurance Act, 1991 has been enacted for the purpose of providing
immediate relief to the persons affected by accidents occurring while handling any
hazardous substance and for other incidental and connected matters.

Major Provisions of the Act

Definition : Section 2 of the Act contains definitions of the important terms namely,
Accident, Hazardous Substance, Handling, the owner etc.



55 IELIL-December 2006

Liability to give Relief : Section 3 of the Act incorporates the principle of liability
without fault and imposes on the owner liability to give relief in case of death or injury to
any person or damage to any property, resulting from an accident occurring while handling
any hazardous substance.

Compulsory Insurance : Section 4 requires the owner to take out one or more insurance
policies, before starting the handling of hazardous substance.

Verification and Publication of Accident : Section 5 of the Act requires the collector to
verify, wherever it comes to his notice that an accident has occurred at any place within
his jurisdiction.

Application for Claim for Relief : Section 6 deals with manner of making application
for claim for relief and provides that an application for claim for relief may be made by the
person who has sustained injury; by owner of the property to which damage has been
caused; and in the case of death resulting from accident, by all or any of the legal
representatives of the deceased, or by any agent duly authorised by such person or
owner of such property.

Award of Relief: Section 7 of the Act requires the collector, on receipt of application
for claim for relief, to hold an inquiry into the claim or each of the claims, after giving
notice of application to owner and after giving the parties an opportunity of being heard
and make an award determining the amount of relief payable to person or persons.

Establishment of Environment Relief Fund : Section 7A of the Act empowers the
Central Government to establish Environment Relief Fund, by notification in the official
Gazette, to be utilised for paying relief under the award made by the Collector under
Section 7 of the Act.

Power to Call for Information, Entry and Inspection etc.: Sections 9, 10 and 11 deal
with certain powers for calling for information, entry and inspection and search and seizure.
The owner of hazardous installation has been put under obligation to submit to a person
authorised by the Central Government such information as that person reasonably thinks
necessary for the purpose of ascertaining whether any requirements of the Act, rule or
directions made thereunder have been complied with.

Power to Give Directions : Under Section 12, the Central Government has been
empowered to issue directions in writing as it may deem fit to any owner or any person,
officer, authority or agency.

Offences and Penalties : Sections 14 to 18 deal with offences., penalties and
procedural provisions connected therewith.

Or
Principles of Sustainable Living

The principles of substainable development as laid down in strategy for sustainable
living, focus on respect and care for the community of life, improving the quality of
human life, conserving the earths vitality and diversity, minimizing the depletion of non-
renewable resources, keeping within the earths carrying capacity, changing personal
attitudes and practices, enabling communities to care for their own environments, providing
a natural framework for integrating development and conservation. In addition to the
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above, more familiar sectors of environment and policy which requires attention are,
energy, business, human settlements, fresh water, oceans and costal areas etc.

Answer 6(b)
Environmental Clearance and Location of Industries

Rule 5 of the Environment Protection Rules, 1986, read with Section 3(1) and
Section 3(2) empowers the Central Government to prohibit or restrict the location of
industries and carrying on of processes and operations in different areas, after taking into
consideration factors, such as standards for quality of environment in an area, the
maximum allowable limits of concentration of environmental pollutants (including noise)
for an area, the likely emission or discharge from the proposed industry, process or
operation, the topographic and climatic features of an area, the net adverse environmental
impact likely to be caused by the proposed industry process, or operation, the proximity
of the proposed project to protected areas and human settlements, etc.

In exercise of the powers under Sections 3(1) and 3(2)(v) of the Act and Rule 5, the
Ministry of Environment and Forests has issued notifications restricting location of any
industry, mining operations, cutting of trees, grazing by cattle in certain areas, construction
of any clusters of dwelling units, farm houses, roads etc. and electrification in the Aravalli
range. Any person wishing to undertake any of these operations in the said area is
required to submit an application in the prescribed form along with an Environment Impact
Statement and an Environmental Management Plan. It has also been notified that the
setting up of any new industrial project or the expansion or modernisation of any existing
industry shall not be undertaken in any part of India unless it has been accorded
environmental clearance by the Central or any State Government, as the case may be.
Clearance would be so accorded only on the basis of an Environmental Impact Assessment
of the project and the necessary Environmental Management Plan for the prevention,
elimination or mitigation of the adverse impacts, right from the inception stage of the
project.

Answer 6(c)

Section 21 (3) of Water (Prevention and Control of Pollution) Act, 1974 Provides that
when a sample (composite or otherwise as may be warranted by the process used) of
any sewage or trade effluent is taken for analysis, the person taking the sample shall:

(@) serve on the person incharge of, or having control over, the plant or vessel or in
occupation of the place (which person is hereinafter referred to as the occupier)
or any agent of such occupier, a notice, then and there in such form as may be
prescribed, of his intention to have it so analysed;

—
O
-

in the presence of the occupier or his agent divide the sample into two parts;

(c) cause each part to be placed in a container which shall be marked, sealed and
signed by both the persons taking the sample and the occupier or his agent;

(d) send one container forthwith to the laboratory established or recognised by the
Central Board, in case such sample is taken from any area situated in the Union
Territory, and in any other case, to the laboratory established or recognised by
the State Board; and

(e) onthe request of the occupier or his agent, send the second container to Central
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Water Laboratory in case such sample is taken from any area situated in the
Union Territory and in any other case, to the State Water Laboratory.

Question 7

(a) Discuss any two of the following :

(i) Personnel policies
(i)  Contract of apprenticeship
(iii)  Industrial discipline. (5 marks each)
(b) Attempt any five of the following stating the relevant legal provisions and case
law, ifany :
(i) There was a canteen and a cycle stand run by a private contractor in a

(ii)

(i)

(iv)

v)

(vi)

(vii)

theatre premises. Is the theatre owner liable to pay ESI contribution as
‘principal employer’ ?

Prem and Qureshi established a legal consultancy firm. They employed
three law graduates, a stenographer and a typist to assist the firm. After five
years, the services of the stenographer were terminated without assigning
any reason. He raised a dispute before the Labour Court asking for
reinstatement or retrenchment compensation as contemplated by the Industrial
Disputes Act, 1947. Will he succeed ?

Sameer died suddenly while working in a factory. The workmen refused to
resume work to express solidarity with the deceased worker. Does the action
of the workmen amount to strike under the Industrial Disputes Act, 1947 ?

Rajesh was occupying service quarters of the company. After his retirement,
he did not vacate the quarters. In retaliation, the company withheld the
gratuity payable to him. Is the action of the company justified ?

Fragile Ltd. was running in continuous losses for 5 years. As a result, the
company’s financial position worsened. The company declared lay-off of 10
of its employees. The employees protested the lay-off. Is the action of the
employer justified ?

A union of dock workers demanded higher wages for its members from the
dock owners which was refused by the owners contending that there was
stiff competition. Aggrieved by this, the union asked its members not to
handle any work and this affected the trade of many producers and they
brought action against the union officials for this tortuous act. Can the union
officials be held liable under the Trade Unions Act, 1926 ?

A small-scale establishment uses materials, like sleepers, bolts, nuts, etc.,
for supply to the railway department for laying tracks. Is the establishment

carrying on ‘manufacturing process’ ? (8 marks each)

Answer 7(a)(i)

Personnel Policies

Personnel policies are statements of management’s intention in regard to industrial
relations. They constitute a business philosophy for the guidance of the human-relations
decisions of the enterprise. Such policies, once formulated and developed must have
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wide acceptance and constant and consistent application. These policies are expected to
condition the successful functioning of the personnel department and must be in conformity
with the broad structural relationships governing the organisation as a whole. Personnel
policies usually cover:

(i
(i

) Policy on recruitment and selection;

)
(iii) Policy onindustrial relations;

)

)

Policy on manpower planning and development;

(iv) Policy on communication with employees at all levels;

(v) Policy on grievance handling.

Successful functioning of the personnel department depends upon these policies.
Answer 7(a)(ii)
Contract of Apprenticeship

As per section 4 of the Apprentices Act, 1961, before undergoing any apprenticeship
training, there should be a contract between the employer and the person intending to be
engaged as an apprentice. If a person is a minor, then his guardian shall enter into a
contract with the employer.

The contract may contain such terms and conditions as may be agreed to by the
parties to the contract. In case, the Central Government after consulting the Central
Apprenticeship Council makes any rule varying the terms and conditions of apprenticeship
training of any category of apprentices undergoing such training then the terms and
conditions of every contract relating to that category of apprentices and subsisting
immediately before the making of such rule shall be deemed to have been modified
accordingly.

Answer 7(a)(iii)
Industrial Discipline
Industrial discipline means working by employees according to pre- determined rules,
regulations and code of conduct in the industry. Industrial discipline signifies orderliness.
The major objectives of Industrial discipline are:

() getco-operation of subordinates within the framework of company’s policy whether
expressed or implied for fulfilling the goals of the company and not merely to
enforce authority;

(i) toreform the offender causing displeasure, deter others from making the same
mistake. Discipline is basic to the successful accomplishment of maximum co-
operation and conducive normal employee behaviour and orderliness that ultimately
benefits the industry and the people working in industry.

Discipline may be classified into two types. (i)Enforced discipline or negative discipline
and (ii) Self imposed or positive discipline.

Under negative discipline persons are forced to obey orders to perform their task
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according to set rules and regulations of the organization. Positive discipline refers to
creation of an attitude and organisational climate in which employees willingly confirm to
rules and regulations.

Answer 7(b)(i)

The theatre owner is liable to pay ESI contribution as principal employer. On a similar
matter in the case of Royal Talkies Hyderabad v. ESI Corpn., AIR 1978 SC 1478, the
Supreme Court held that if a contractor undertakes to run a canteen or a cycle stand in a
theatre, he undertakes the execution of the whole or part of the work which is ordinarily
part of the work of the theatre of the principal employer or is incidental to the purpose of
the theatre. As such he comes within the definition of ‘immediate employer’ and the owner
of the theatre within the definition of ‘principal employer’. The theatre owner is liable for
ESI contribution as principal employer of the workmen although they were engaged
independently by the owner of the canteen or the cycle stand.

Answer 7(b)(ii)

The stenographer will not succeed because a legal consultancy firm is not an industry
under the existing definition of the term ‘industry’ given in the Industrial Disputes Act,
1947.

Mention should be made that a legal consultancy firm has been included in the
definition of the term ‘industry’ by the Industrial Disputes (Amendment) Act, 1982 in view
of the decision of the Supreme Court in Bangalore Water Supplyv. Rajappa, AIR 1978 SC
548. As per the amended definition, the stenographer will succeed. But this definition has
not come into force till now.

Answer 7(b)(iii)

The action of the workmen amounts to strike. In National Textile Workers Union v.
Shree Meenakshi Mills (1951) 11 LLJ 516, it was held that if on the sudden death of a
fellow worker, the workmen acting in concert refuse to work, it amounts to a strike.

Answer 7(b)(iv)

The action of the company is not justified. Gratuity cannot be withheld for non vacation
of service quarters by retiring employees (Air India v. Authority under the Act, 1999, CLA
34 Bom.66).

Answer 7(b)(v)

The action of the employer is not justified. Worsening of financial position is not a
ground for lay-off.

As per section 2(kkk) of the Industrial Disputes Act, 1947 lay-off arises out of an
employer’s failure, refusal or inability to give employment to a workman on account of (i)
shortage of coal, power, or raw materials; or (ii) the accumulation of stocks; or (iii) the
break down of machinery; or (iv) natural calamity or for any other connected reasons.

It has been held that the words ‘any other reason’ in the definition of lay-off mean
reasons analogous to those already stated (J. K. Hosiery Factoryv. L.A.T of India, AIR
1956 All 498).
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Answer 7(b)(vi)

The facts of the given problem are based on the case Crofter Harris Tweed Co. v.
Vietch. In this case it was held that Union officials were not liable because even if there
was conspiracy between the Union and the mill-owners, the real purpose was to benefit
the members of the Union

Answer 7(b)(vii)

The establishment is carrying on a manufacturing process as per the decision of the
Supreme Court in the case of Lal Mohamed. v. Indian Railway Construction Co. Ltd., Lab
& 1 C 1999 SC 407. The Apex Court in this case has held that in construction of railway,
use of raw materials like sleepers, bolts, loose rails etc. to adaptation of their use for
ultimately laying down railway line constitutes a manufacturing process.




SECURITIES LAWS AND REGULATION
OF FINANCIAL MARKETS

Time allowed: 3 hours Maximum marks : 100

NOTE : Answer SIX questions including Question No. 1 which is COMPULSORY.
Question 1
Write notes on any four of the following :
(i) Green shoe option
(i) Proportionate allotment
(iii)  Securities audit
(iv) Index futures
(v) Private equity fund. (5 marks each)
Answer 1(i)
Green Shoe Option

Green Shoe Option means an option of allocating shares in excess of the shares
included in the public issue and operating a post-listing price stabilizing mechanism in
accordance with SEBI (DIP) Guidelines, 2000.

A company making a public offer of equity shares and desirous of availing this
option, should in the resolution of the general meeting authorizing the public issue, seek
authorization also for the possibility of allotment of further shares to the ‘Stabilizing
Agent’ (SA) at the end of the stabilization period.

The company should appoint one of the merchant bankers or book runners, amongst
the issue management team, as SA, who will be responsible for the price stabilization
process, if required. The SA shall enter into an agreement with the issuer company,
prior to filing of offer document with SEBI, clearly stating all the terms and conditions
relating to this option including fees charged/expenses to be incurred by SA for this
purpose. The details of the agreements are required to be disclosed in the draft prospectus,
the draft Red Herring prospectus, Red Herring prospectus and the final prospectus.

Answer 1(ii)
Proportionate allotment

Securities are proportionately allotted in case of oversubscription. As per SEBI
(DIP) Guidelines, 2000 the allotment shall be on a proportionate basis within the specified
categories rounded off to the nearest integer subject to a minimum allotment being
equal to the minimum application size as fixed and disclosed by the issuer. The
proportionate allotments of securities in an issue that is oversubscribed should be subject
to the reservation for retail individual investors as:

(@ A minimum 50% of the net offer of securities to the public shall initially be made
available for allotment to retail individual investors, as the case may be.

61
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(b) The balance net offer of securities to the public shall be made available for
allotment to:

() individual applicants other than retail individual investors, and

(i) other investors including corporate bodies/institutions irrespective of the
number of shares, debentures, etc. applied for;

(c) The unsubscribed portion of the net offer to any one of the categories specified
in (a) or (b) shall/may be made available for allotment to applicants in the other
category, if so required.

Answer 1(iii)
Securities Audit

Securities Audit is a mechanism relieving the company and its directors from the
consequences of unintended non-compliance by timely corrective actions.

There are several penal provisions in the Companies Act, 1956, Securities and
Exchange Board of India Act, 1992, Foreign Exchange Management Act, 1999, Securities
Contracts (Regulations) Act, 1956 and other securities related laws. Securities Audit
involve certification encompassing compliance of all applicable rules, regulations,
guidelines, physical verification of relevant records and documents. As securities audit
ensures the timely and proper compliances of all statutory provisions and early detection
of errors and frauds, it provides trustworthy mechanism relieving the company and its
directors from the consequences of unintended non-compliances of statutory provisions.
Securities audit is also a powerful tool for proper compliance of all obligations and also
for investor protection.

Answer 1(iv)
Index Futures

Futures contract based on an index, the underlying asset being the index, are known
as Index Futures. A futures contract is a standardized contract to buy or sell a specific
security at a future date at an agreed price. An index future is a future on the index i.e.
the underlying is the index itself. There is no underlying security or a stock, which is
to be delivered to fulfill the obligations as index futures are cash settled. As other
derivatives, the contract derives its value from the underlying index. The underlying
indices in this case will be the various eligible indices as permitted by the Regulator
from time to time.

Answer 1(v)
Private Equity Fund

Private Equity Fund (PEF) is an unregistered investment in which money is pooled
toinvest. The investors in PEF belong to high net worth individuals and families, pension
funds endowments, banks and insurance companies. The investors commit to invest a
certain amount with the fund over the life of the fund and make their contribution in
response to “Capital calls”. Long term investments provide for liquidation. Cash may be
distributed on sale of portfolio investment or it maybe distributed on securities of a
portfolio company.
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(a) Safal Mutual Fund provides the following information related to one of its

schemes:

Size of the scheme : Rs.2,000 crore.

Face value of the units : Rs.10 per unit.
Number of outstanding units : 200 crore.

Market value of funds’ portfolio : Rs.4,200 crore.
Receivables : Rs.100 crore.

Accrued income : Rs.100 crore.

Liabilities : Rs. 150 crore.

Accrued expenses : Rs.275 crore.

You are required to calculate net asset value (NAV) of the scheme and rate of
return if a unitholder has purchased units at the NAV of Rs.15 per unit and

received a dividend of Rs.2 per unit during the period. (6 marks)

(b) Expand any four of the following :

(i) ALBM
(i) ICSEI
(i) NSEIL
(iv) AMC
(v) ROC
(vi) ESORP.

(1 mark each)

(c) Distinguish between any three of the following :

(i) ‘Depository’ and ‘custodian’.

(i) ‘Money market’ and ‘capital market’.

(i) ‘Commercial bill’ and ‘commercial paper’.
(iv) ‘American option’ and ‘European option’. (2 marks each)

Answer 2(a)

Safal Mutual Fund
Size of the scheme
Face value of the Unit
No. of outstanding units
Market Value of the Portfolio
Receivables

Accrued Income

— Rs.2000 crore
— Rs.10 per unit
— 2000/10 =Rs.200 crore
— Rs.4200 crore
— Rs.100 crores

— Rs.100 crore
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Total value of the portfolio
(Rs.4200 crore + Rs.100 crore + Rs.100 crore) — Rs.4400 crore

Less: Liabilities Rs.150 crore

Accrued Expenses Rs. 275 crore — 425crore

Net Value — 3975 crore
NAYV = 3975 crore/200 crore = Rs.19.875

If the Market Value at the time of purchase of units by Mr. Zwas Rs.15 per unit and
Dividend @ 20%.

Rate of Return =

(NAV atPresent - NAV at Purchase) + Dividend x

100
NAV at Purchase

{(19.875-15)+2

x 100
=

_ (4875+2) oo
15

6.875 100
15

45.83%
Answer 2(b)

(i
(i
(i

ALBM — Automated Lending and Borrowing Mechanism
ICSEL — Inter-connected Stock Exchange of India Ltd.

)
)
) NSEIL — National Stock Exchange of India Ltd.
)
)
)

(iv) AMC — Asset Management Company

(v) ROC — Registrar of Companies

(vij ESOP — Employees Stock Option Scheme.
Answer 2(c)(i)

‘Depository’ and ‘Custodian’

Depository is an agency for keeping securities on deposit in electronic (paperless)
from and makes scripless trading possible. The physical form of securities could be
held in electronic form by way of immobilization and dematerialization. While custodians
immobilize the physical securities by custodial function, depositories interface with the
investors only through depository participants who are registered with depositories as
well as SEBI. On the other hand, custodial services are required to handle huge paper
work or volumes and thus facilitate trading. Its main aim is to simplify and expedite the
transactions involving transfer of securities. Custodians provide services such as safe
keeping of securities, documents of title on behalf of client under a proper system of
control including physical custody or maintenance of accounts in depositories manually
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or in machine readable form etc. Custodial services generally provide clearing services,
registration and transfer processing, safe custody, corporate actions and management
information services.

Answer 2(c)(ii)
‘Money Market’ and ‘Capital Market’

The money market refers to the market where borrowers and lenders exchange
short-term funds to solve their liquidity needs. Money market instruments are generally
financial claims that have low default risk, maturities under one year and high marketability.

The Capital Market is a market for financial investments that are direct or indirect
claims to capital. It embraces all forms of lending and borrowing. The Capital Market
comprises the complex of institutions and mechanisms through which intermediate term
funds and long-term funds are pooled and made available to business, government and
individuals. The Capital Market also encompasses the process by which securities
already outstanding are transferred.

Answer 2(c)(iii)
‘Commercial Bill’ and ‘Commercial Paper’

Commercial bills are basically negotiable instruments accepted by buyers for goods
or services obtained by them on credit. Such bills being bills of exchange can be kept
upto the due date and encashed by the seller or may be endorsed to a third party in
payment of dues owing to the latter.

Commercial Paper (CP) is an unsecured money market instrument issued in the
form of a promissory note. CP, is a privately placed instrument. It enables highly rated
corporate borrowers to diversify their sources of short-term borrowings and provides an
additional instrument to investors.

Answer 2(c)(iv)
‘American Option’ and ‘European Option’

American Options are options contracts that can be exercised at any time up to the
expiration date.

European Options are Options that can be exercised only on the expiration day.
Question 3
(a) Define ‘par value of shares’. Explain the terms and conditions related to
denomination of the shares. (4 marks)
(b) Define any four of the following terms related to securities market :
(i) Demat trading
(i)  Floor trading
(iii)  Stop loss
(iv) Derivatives trading
(v) Clearing. (1 mark each)
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(c) What is ‘audit committee’ ? Prepare a Board note explaining the provisions of
clause 49 of the listing agreement related to audit committees. (8 marks)

Answer 3(a)
Par Value of Shares

Par Value of shares means face value of securities. The disclosure about the par
value of shares is required to be made in the advertisement, offer documents and in
application forms in identical font size as that of issue price or price band.

Denomination of Shares

The companies which have already issued shares in the denomination of Rs.10/- or
Rs.100/- may change the standard denomination of the shares by splitting or consolidating
the existing shares. The companies proposing to issue shares in any denomination or
changing the standard denomination are required to comply with the following requirements
as per SEBI (DIP) Guidelines, 2000:

(@) the shares shall not be issued in the denomination of decimal of a rupee;

(b) the denomination of the existing shares shall not be altered to a denomination of
decimal of a rupee;

(c) at any given time there shall be only one denomination for the shares of the
company;

(d) the companies seeking to change the standard denomination may do so after
amending the Memorandum and Articles of Association, if required;

(e) the company shall adhere to the disclosure and accounting norms specified by
SEBI from time to time.

Answer 3(b)(i)
Demat Trading

When securities trading is done without physical transfer, it is called as Demat
Trading. Securities have their digital numbers and transfers take place through
depositories.

Answer 3(b)(ii)
Floor Trading

When trading of securities is done on the floor of the stock exchange, it is called
floor-trading.

Answer 3(b)(iii)
Stop Loss

The stock market is order driven i.e. the traders can only place Orders in the system.
Stop Loss is an order used for products that becomes a limit order only when the market
trades at a specified price.
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Answer 3(b)(iv)
Derivatives Trading

When securities trading take place in derived securities, such as futures, options
etc. itis called as Derivatives Trading.

Answer 3(b)(v)
Clearing

Clearing means settlement or clearance of accounts, for a fixed period in a Stock
Exchange.

Answer 3(c)
January 02, 2007

From : XYZ Company Secretary To: Board of Directors
XYZ Ltd.

Subject : Audit Committee

Clause 49 of the Listing Agreement requires every listed company to set up a qualified
and independent Audit Committee giving the terms of reference. Section 292 of the
Companies Act, 1956 requires every public company having paid up capital of Rs.5
crore or more to constitute a Committee of the Board, known as Audit Committee.

The various provisions of Clause 49 of Listing Agreement in respect of audit
committees are given herein below:

1. The Audit Committee shall have minimum three directors as members. Two-
thirds of the members of the audit committee shall be independent directors.

2. All members of the Committee shall be financially literate and at least one
member shall have accounting or related financial management expertise.

3. The Chairman of Audit Committee shall be an independent director and shall be
present at Annual General Meeting to answer shareholder queries.

4. The Audit Committee may invite such of the executives, as it consider appropriate
(and particularly the head of the finance function) to be present at meetings of
the committee but on occasions it may also meet without the presence of any
executives of the company.

5. Thefinance director, head of internal audit and a representative of the statutory
auditor may be present as invitees for the meetings of the Audit Committee.

6. The Company Secretary shall act as the secretary to the Committee.

7. The Audit Committee should meet at least four times in a year and not more
than four months shall elapse between two meetings.

8. The quorum shall be either two members or one-third of the members of the
Audit Committee, whichever is greater but there should be a minimum of two
independent directors present.
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9. The powers of Audit Committee should include inter alia power to investigate
any activity within its terms of reference, power to seek information from any
employee, to obtain outside legal or other professional advice etc.

10. The role of Audit Committee include inter alia oversight of the company’s financial
reporting process and disclosure of its financial information to ensure that
financial statement is correct, sufficient and credible, recommending to the
Board appointment, reappointment, replacement or removal of statutory auditor
and fixation of audit fees, reviewing with management the annual financial
statements before submission to Board for approval, review with the management
adequacy of internal control systems, review adequacy of internal audit function.

Submitted please.
XYz
Question 4
(a) Explain any four of the following credit rating symbols and indicate against each
name of the concerned rating agencies :
(i) AAA
(i) PR4
(i) DA5
(iv) CS3
(v) PL4 (1 mark each)
(b) List out the consequences of violation of listing agreement. (4 marks)

(c) State briefly the role of any four of the following agencies involved in the euro-
issue :
(i) Auditors
(i) Overseas depository banks
(iii) Legal advisors
(iv) Domestic custodian banks

(v) Lead managers. (1 mark each)
(d) State the penal provisions for merchant bankers upon violation of SEBI norms
on issue of securities. (4 marks)
Answer 4(a)
Rating Symbol Description of the Rating Symbol Name of
concerned
Rating Agency
(1) @ 3
() AAA (triple A) Highest Safety - on timely payment of interest  CRISIL
and principal.
(i) PR4 Instruments have minimal degree of safety CARE

regarding timely payment of short-term promi-
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(1) @ €]

ssory obligations and the safety is likely to be
adversely affected by short-term adversity
or less favourable conditions.

(i) DAS5 Rating Scales for Real estate Developers. CRISIL
The developer’s past track record in executing
real estate projects as per specified quality
levels and time schedules and transferring
clear title, is poor.

(iv) CS3 Moderate Grade - Schemes rated CS3are ICRA
considered to have moderate probability of
achieving indicated returns. The risks associa-
ted with such schemes are higher than
schemes rated in the higher categories. The
protective factors are below average.
Adverse changes in circumstances are more
likely to affect returns.

(v) PL4 Symbol for Short Term Loans. Minimal CARE
degree of safety regarding timely payment of
interest and principal and the safety is likely
to be adversely affected by short-term adver-
sity or less favourable conditions.

Answer 4(b)

Section 23 (2) of SCRA 1956 provides that any person who enters into any contract
in contravention of the conditions of the Listing Agreement with the stock exchange,
shall, without prejudice to any award of penalty by the Adjudicating Officer under this
Act, on conviction, be punishable with imprisonment for a term which may extend to
ten years or with fine, which may extend to twenty five crore rupees, or with both.
Section 23A of SCRA provides penalty for failure to furnish information, return, etc. It
provides that any person, who is required under this Act or any rules made thereunder-

(@) to furnish any information, document, books, returns or report to a recognized
stock exchange, fails to furnish the same within the time specified therefor in
the listing agreement or conditions or bye-laws of the recognised stock exchange,
shall be liable to a penalty of one lakh rupees for each day during which such
failure continues or one crore rupees, whichever is less for each such failure;

(b) to maintain books of account or records, as per the listing agreement or
conditions, or bye-laws of a recognised stock exchange, fails to maintain the
same, shall be liable to a penalty of one lakh rupees for each day during which
such failure continues or one crore rupees, whichever is less.

Answer 4(c)
(i) Auditors

The role of issuer company’s auditors is to prepare the auditors report for inclusion
in the offer document, provide requisite comfort letters and reconciliation of the issuer
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company’s accounts between Indian GAAP/UK GAAP/US-GAAP and significant
differences between Indian GAAP/UK GAAP/US GAAP.

(ii) Overseas Depository Bank

It is the bank which is authorised by the issuing company to issue Depository
Receipts against issue of ordinary shares or Foreign Currency Convertible Bonds of
issuing company.

(iii) Legal Advisors

Legal advisors would guide the company and the lead manager to prepare offer
document, depository agreement, indemnity agreement and subscription agreement.

(iv) Domestic Custodian Bank

This is a banking company which acts as custodian for the ordinary shares or
Foreign Currency Convertible Bonds of an Indian company, which are issued by it. The
domestic custodian bank functions in co-ordination with the depository bank. When the
shares are issued by a company the same are registered in the name of depository and
physical possession is handed over to the custodian. The beneficial interest in respect
of such shares, however, rests with the investors.

(v) Lead Manager

Lead manager structure the issue and arrange for the marketing. The issues related
to public or private placement, nature of investment, coupon rate on bonds and conversion
price are to be decided in consultation with the lead manager.

Answer 4(d)

In case of violations by merchant bankers, SEBI may suspend or cancel the
certificate of registration of any merchant banker if it fails to exercise due diligence or
fails to comply with the obligations entrusted under SEBI (DIP) Guidelines, 2000 or who
is alleged to have violated any of these guidelines. SEBI is under an obligation to follow
the specified procedures provided under the regulations dealing with merchant bankers.
SEBI DIP Guidelines provides that Penalty points may be imposed on the merchant
banker for violation of any of the provisions of operational guidelines. The Merchant
Banker, on whom penalty point of four or more has been imposed, may be restrained
from filing any offer document or associating or managing any issues for a particular
period. The Board may initiate action under the SEBI (Merchant Bankers) Regulations
against the Merchant Bankers, irrespective of whether any penalty point is imposed or
not. However, imposition of penalty point is not a condition precedent for initiation of
proceeding against the Merchant Banker under the SEBI (Merchant Bankers) Regulations.

Question 5

(a) Comment on changing scenario of the Indian financial system during the post-
liberalisation period.

(b) You are the Company Secretary of Fellow Systems Ltd., a listed company. Your
managing director wants you to prepare a Board note on the requirements for a
rights issue of shares. Briefly outline the various requirements of the SEBI
guidelines for the rights issue and list out the major steps involved in the rights
issue. (8 marks each)
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Answer 5(a)

Indian financial system had remarkable shift during post liberalization period. Since
1991, the scenario has changed significantly with the initiation of economic and financial
reforms by the Government. As a natural corollary of the liberalization and globalization,
Indian capital market has undergone a sea change in terms of innovation, growth and
deregulation and establishment of new institutions. A series of various major policy
reforms and development in the financial system had taken place during the period.
New financial services such as, mutual funds, credit rating, venture capital etc. had
emerged in the Indian Financial System. The reforms are comprehensive in scope
covering besides financial sector reforms, several other components of economic policy
including, liberalisation and deregulation of domestic investment, opening up of key
infrastructure areas hitherto reserved for the public sector for private sector participation,
opening up the economy to foreign competition by reducing protective barriers such as
import controls and high tariff, encouraging direct foreign investment as source of
technology upgradation and also as a source of non-debt finance for investment, reform
of the public sector to impart greater efficiency of operations and reform of the tax
system to create a structure with moderate rates of tax, broader base of taxation and
greater ease of administration. At present, the Indian financial system comprises an
impressive network of banks and financial institutions and a wide range of financial
instruments. There is no doubt that there has been a considerable widening and deepening
of the Indian financial system in the last decade.

Answer 5(b)
January 02, 2007

From : XYZ Company Secretary To : Board of Directors
Fellow Systems Ltd.
Subject : Rights Issue

Rights issue as identified in the SEBI Guidelines is an issue of capital under
Section 81(1) of the Companies Act, 1956 to be offered to the existing shareholders of
the company through a letter of offer. A listed company cannot make any issue of
security through a rights issue where the aggregate value of securities including premium,
if any, exceeds Rs. 50 lacs, unless it has filed a letter of offer with the Board, through an
eligible Merchant Banker, atleast 21 days prior to the filing of letter of offer with Regional
Stock Exchange (RSE). In case the aggregate value of the securities offered is less
than Rs. 50 lacs, it should be ensured that a letter of offer is prepared in accordance with
disclosure requirements of SEBI guidelines and the same is filed with SEBI for information
and for being put on SEBI website.

The issuer is required to comply with various requirements such as issue of securities
in dematerialized form, partly paid up shares to be made fully paid up, firm arrangements
of finance through verifiable means, pricing by listed companies, composite issue of
capital at differential prices, freedom to determine denomination of shares, Memorandum
of Understanding Inter re allocation of responsibilities of Merchant Bankers, Competence
and Appointment of Intermediaries, further issue of capital etc.

The various steps involved for issue of rights share are enumerated below:

1. Check whether the rights issue is within the authorised share capital of the
company. If not, steps should be taken to increase the authorised share capital.
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2.

10.
11.
12,
13.
14,

15.

In case of a listed company, notify the stock exchange concerned the date of
Board Meeting at which the rights issue is proposed to be considered at least 2
days in advance of the meeting.

Rights issue shall be kept open for at least 30 days and not more than 60 days.
Convene the Board meeting and place before it the proposal for rights issue.

The Board should decide on the matters relating to Quantum of issue proportion
of rights shares; Alteration of share capital, if necessary, and offering shares to
persons other than existing holders of shares in terms of Section 81(1A), Fixation
of record date, Appointment of merchant bankers and underwriters (if necessary)
etc.

Immediately after the Board Meeting notify the concerned Stock Exchanges
about particulars of Board’s decision.

Forward 6 sets of letter of offer to concerned Stock Exchange(s).
Despatch letters of offer to shareholders by registered post.

Check that an advertisement giving date of completion of despatch of letter of
offer has been released in at least an English National Daily, one Hindi National
Paper and a Regional Language Daily where registered office of the issuer
company is situated.

Make arrangement with bankers for acceptance of share application forms.
Prepare a scheme of allotment in consultation with Stock Exchange.
Convene Board Meeting and make allotment of shares.

File return of allotment with Registrar of Companies within 30 days of allotment.

Make an application to the Stock Exchange(s) where the company’s shares are
listed for permission of listing of new shares.

Check that a 3 day and 50 day monitoring report has been sent to SEBI.

Submitted please.

Yours faithfully,
XYZ

Company Secretary

Question 6

@)

(®)

()

(@

Discuss the norms for entry of non-banking finance companies (NBFCs) into
insurance business.

What is the role and importance of stock market index in the Indian capital
market ?

State the regulatory measures to promote investors’ confidence in the Indian
capital market.

What is ‘placement memorandum’ ? List out its essential contents.
(4 marks each)
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Answer 6(a)

Before entering into insurance business, NBFCs are required to obtain prior approval
of the Insurance Regulatory and Development Authority (IRDA) and Reserve Bank of
India. It has now been decided that NBFCs registered with Reserve Bank of India may
take up insurance agency business on fee basis and without risk participation, without
the approval of Reserve Bank of India subject to the following conditions:

() The NBFCs should obtain requisite permission from IRDA and comply with the
IRDA regulations for acting as ‘composite corporate agent’ with insurance
companies.

(i) The NBFCs should not adopt any restrictive practice of forcing its customers to
go in only for a particular insurance company in respect of assets financed by
the NBFC. The customers should be allowed to exercise their own choice.

(iii) As the participation by a NBFC’s customer in insurance products is purely on a
voluntary basis, it should be stated in all publicity material distributed by the
NBFC in a prominent way. There should be no ‘linkage’ either direct or indirect
between the provision of financial services offered by the NBFC to its customers
and use of the insurance products.

(iv) The premium should be paid by the insured directly to the insurance company
without routing through the NBFC.

(iv) Therisks, if any, involved in insurance agency should not get transferred to the
business of the NBFC.

Answer 6(b)

Stock Market Index are used as an information source. Since the prices of most of
the securities tend to travel up and down together, indexes are used to reflect the overall
movement of stock prices. These indexes provide the indicator of the economy’s trend.
A stock index sample is normally generated by non-random selection technique designed
to incorporate specific characteristics. The criterion for selection is basically adequate
representation of various industrial groups and market capitalization. Thus, a stock
index is a number used to represent the changes in a set of values between a base time
and another time.

Answer 6(c)

In order to promote investors confidence in Indian Capital market provisions have
been incorporated in different legislations such as Companies Act, Securities Contract
(Regulation) Act, Consumer Protection Act, Depositories Act, Listing Agreements of the
stock exchanges supplemented by many guidelines, circulars and Press Notes issued
by the Ministry of Finance, Ministry of Company Affairs and SEBI from time to time.
SEBI has been constantly reviewing and re-appraising its existing policies and
programmes, formulating new policies and regulations, to foster developments in securities
market and implementing them to ensure growth of the market with efficiency, integrity
and protection of interests of investors. All throughout, enforcement and surveillance
has been a major priority for SEBI. It introduced several reforms in primary market and
acted as a catalyst for modernization of market infrastructure. It streamlined and simplified
the issue procedure, gave flexibility to the issue process and strengthened the criteria
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for accessing the securities market. In secondary market, itimproved market efficiency,
integrity and transparency. Trading infrastructure was modernized in most of the traditional
stock exchanges, clearing and settlement systems were improved and depositories
were established. Mutual funds were reformed drastically so as to provide greater
operational flexibility to the fund manager and increase their accountability and supervision.
Substantial acquisition of takeover of shares was regulated and regulations for foreign
institutional investors were liberalized. SEBI action has resulted in the number of complaints
coming down. SEBI launched prosecution against companies apart from serving show
cause notices, inspections and investigations. All the regulatory measures have led to
the enhanced investor confidence in the Indian Capital Market.

Answer 6(d)

Placement memorandum is a document containing details of the terms and conditions
subject to which monies are proposed to be raised from investors. The Venture Capital
Fund is required to file Placement Memorandum with SEBI.

The placement memorandum should contain the following information —

(@) details of the trustees or trustee company and the directors or chief executives
of the venture capital fund;

(b) the proposed corpus of the fund and the minimum amount to be raised for the
fund to be operational and the minimum amount to be raised for each scheme
and the provision for refund of monies to investor in the event of non receipt of
minimum amount;

(c) details of entitlements on the units of venture capital fund for which subscription
is being sought;

d) tax implications that are likely to apply to investors;

(¢
-~

manner of subscription to the units of the venture capital fund;
the period of maturity, if any;

g) the manner, if any, in which the fund be wound up;

~_~ o~ o~ o~ o~
—
~

h) manner in which the benefits accruing to investors in the units of the trust are to
be distributed,;

() details of the fund manager or asset management company if any, and the fees
to be paid to such manager;

() the details about performance of the fund, if any, managed by the Fund Manager;
(k) investment strategy of the fund;

() any other information specified by SEBI.
Question 7

(a) “Treasury bill is a powerful instrument in the money market.” Do you agree ?
Comment. (4 marks)

(b) Explain briefly the investment criteria for a foreign venture capital investor.
(4 marks)
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(c) What is the concept of ‘takeover’ ? Explain briefly the provisions of the SEBI
(Substantial Acquisition of Shares and Takeovers) Regulations, 1997 related to
takeover of control and management of a listed company. (8 marks)

Answer 7(a)

Treasury Bills are money market instruments to finance the short term requirements
of the Government of India. These are discounted securities and thus are issued at a
discount to face value. The return to the investor is the difference between the maturity
value and issue price.

Treasury Bills are very useful instruments to deploy short term surpluses depending
upon the availability and requirement. Even funds which are kept in current accounts
can be deployed in treasury bills to maximise returns. Banks do not pay any interest on
fixed deposits of less than 15 days, or balances maintained in current accounts, whereas
treasury bills can be purchased for any number of days depending on the requirements.
This helps in deployment of idle funds for very short periods as well.

The major advantages of dealing in treasury bill secondary market are: Market related
yields, ideal matching for funds management particularly for short-term tenors of less
than 15 days, Transparency in operations as the transactions would be put through
Reserve Bank of India’s SGL or Client’s Gilt account only, two way quotes offered by
primary dealers for purchase and sale of treasury bills and certainty in terms of availability,
entry and exit.

Answer 7(b)
Investment Criteria for a Foreign Venture Capital Investor

All investments to be made by a foreign venture capital investors are subject to the
following conditions:

(@) it should disclose its investment strategy to SEBI.

(b) while it can invest its total funds committed in one venture capital fund it should
however not invest more than 25% of the funds committed for investments to
India in one Venture Capital Undertaking.

(c) itshould make investments in the Venture Capital Undertaking as enumerated
below:

() atleast 75% of the investible funds should be invested in unlisted equity
shares or equity linked instruments.

(i) not more than 25% of the investible funds may be invested by way of:

(@) subscription to initial public offer of a venture capital undertaking
whose shares are proposed to be listed subject to lock-in period of
one year;

(b) debt or debt instrument of a venture capital undertaking in which
the foreign venture capital investor has already made an investment by
way of equity.
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Answer 7(c)

Takeover has been defined as a business transaction whereby an individual or a
group of individuals of a company acquires control over the assets of a company either
directly by becoming owner of those assets or indirectly by obtaining control of the
management of the company.

The regulatory framework of take over of a listed company is mainly controlled by
SEBI (Substantial Acquisition of Shares & Takeovers) Regulations, 1997. The provisions
of the said regulations relating to the management and take over of a listed company are
enumerated below :

(iv)

The acquirer is required to appoint a merchant banker.

Minimum public offer of 20 per cent of the voting capital of the company is
required to be made.

Public announcement is to be made by the merchant banker :

(@) notlater than 4 working days of entering into an agreement for acquisition of
shares or voting rights;

(b) in case of acquisition of control over a company, public announcement
shall be made not later than 4 working days after any such change or changes
are decided to be made as would result in the acquisition of control over the
target company;

(c) in case of indirect acquisition or change of control, public announcement
shall be made within 3 months of completion of the acquisition or change of
control.

Simultaneously with the publication of public announcement in newspaper, copy
of public announcement is required to be sent to SEBI, all the stock exchanges
and to the target company.

Within 14 days from the public announcement, draft letter of offer, fees of
Rs.50,000 and due diligence certificate are required to be filed with SEBI.

Within 14 days from the public announcement, the acquirer is required to send
a copy of the draft of offer to target company and all the stock exchanges.

Letter of offer shall be dispatched to the shareholders not earlier than 21 days
from its submission to SEBI.

Offer should open not later than 55th day from the date of public announcement
and remain open for a period of 20 days.

Shareholders can withdraw acceptance tendered by him upto 3 working days
prior to the date of closure of offer.

The acquirer shall within a period of 30 days from the date of closure of the offer,
complete all procedures relating to the offer including payment of consideration
to the shareholders who have accepted the offer and for this purpose a special
account shall be opened with a banker to an issue within 21 days from the date
of closure of the offer.
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(xi) The unclaimed balance lying to the credit of the said account at the end of 3
years from the date of deposit thereof is required to be transferred to the Investor
Protection Fund of the regional stock exchange of the target company.

(xii) Once the offer formalities are completed, the acquirer shall make a public
announcement in all the newspapers in which the public announcement was
made.

(xiii) Simultaneously with publication of public announcement in newspaper, a hard
and soft copy of the same shall be submitted to SEBI.

(xiv) Merchant banker is required to send 45 days report to SEBI.

(xv) Public offer made, can be withdrawn subject to condition specified in regulation
27. In the event of withdrawal of offer, the acquirer shall not make any offer for
acquisition of shares for a period of six months from the date of public
announcement of withdrawal of offer.

Question 8
(a) What is ‘insider trading’ ? Explain the term ‘relative’ in the context of insider
trading.

(b) Define ‘independent director’. What are the provisions in clause 49 of the listing
agreement related to independence of a director ?

(c) What is meant by ‘demutualisation of stock exchanges’ ?
(d) Discuss the duties of a ‘compliance officer’ in a listed company.
(4 marks each)
Answer 8(a)
Insider Trading

Insider Trading means trading by an insider of a company in breach of a duty of trust
or confidence in the stock of the company on the basis of non-public price sensitive
information to the exclusion of others. If insider trading goes unchecked in the capital
market, persons with insider information will have a consistent edge in trades executed
with such information and those without the information will be consistent losers on the
market. Hence, prohibition on Insider Trading is made under SEBI (Prohibition of Insider
Trading) Regulations, 1992. SEBI Insider Trading Regulations defines Relative to mean
a person, who shall be deemed to be a relative of another, if and only if,

(@) they are members of a Hindu Undivided Family; or
(b) they are husband and wife; or
(c) the one s related to the other in the manner indicated below:
() Father
(i) Mother (including step-mother)
(iii)
(iv) Son’s wife
)
)

Son (including step-son)

\")

—

Daughter (including step-daughter)

(vi) Father's father
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(vii) Father's mother

(viii) Mother’'s mother
(ix) Mother's father
(x) Son’sson
(xi) Son’sson’s wife
(xii) Son’s daughter

xiii) Son’s daughter’s husband

(xiv) Daughter’'s husband
(xv) Daughter’s son

(xvi) Daughter’s son’s wife

Daughter’s daughter
Daughter’s daughter’s husband

Brother’s wife

)
)
(xix) Brother (including step-brother)
)
)

Sister (including step-sister)

(xxii) Sister’s husband.

Answer 8(b)

As

per Clause 49 of the Listing Agreement ‘Independent director’ shall mean non-

executive director of the company who —

(@)

(e)
(f)

apart from receiving director’'s remuneration, does not have any material pecuniary
relationships or transactions with the company, its promoters, its directors, its
senior management or its holding company, its subsidiaries and associates
which may affect the independence of the director;

is not related to promoters or persons occupying management positions at the
board level or at one level below the board;

has not been an executive of the company in the immediately preceding three

financial years;

is not a partner or an executive or was not partner or an executive during the

preceding three years, of any of the following:

() the statutory audit firm or the internal audit firm that is associated with the
company;

(i) the legal firm(s) and consulting firm(s) that have a material association with
the company.

is not a material supplier, service provider or customer or a lessor or lessee of
the company which may effect the independence of the director; and

is not a substantial shareholder of the company, i.e. owning two percent or more
of the block of voting shares.

The clause 49 provides that Nominee directors appointed by an institution which
has invested in or lent to the company shall be deemed to be independent directors.
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Clause 49 provides that Board should have optimum combination of executive and
non-executive directors with not less than 50% of the Board consisting on non-executive
directors. If the Board has a non-executive Chairman then at least 1/3 of the Board
should consist of independent directors and in case of an executive Chairman, at least
half of the Board should consist of independent directors. Clause 49 provides that all
fees/compensation, if any paid to independent directors, shall be fixed by the Board of
Directors and require previous approval of shareholders in general meeting.

Two third of the numbers of Audit Committee shall be Independent directors and the
Chairman of the Committee shall also be an independent director.

Answer 8(c)
Demutualisation of Stock Exchanges

Demutualisation refers to the transition process of a exchange from a “mutually-
owned” association to a company “owned by shareholders”. In other words, transforming
the legal structure of an exchange from a mutual form to a business corporation form is
referred to as demutualization. The above, in effect means that after demutualisation,
the ownership, the management and the trading rights at the exchange are segregated
from one another.

Answer 8(d)
Duties of Compliance Officer

Compliance Officer of the company who is responsible for monitoring the share
transfer process and report to the Company’s Board in each meeting. The Compliance
Officer directly liaises with the authorities such as SEBI, Stock Exchanges, ROCs and
Investors with respect to implementation of various clauses, rules, regulations and other
directives of such authorities and investor services and compliances of related matters.
The Compliance Officer under SEBI Insider Trading Regulations are responsible to set
forth policies, procedures, monitoring adherences to the rules for the preservation of
"Price Sensitivie information" to confirm whether transactions for which pre-clearance
has been executed within one week and to implement the code of conduct. He is required
to report to the Managing Director/Chief Executive Officer/Committee of Directors subject
to the overall supervision of the Board of Directors of the company. He should suggest
any improvements required in the policies, procedures, etc. to ensure effective
implementation of the code of conduct.




